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FEDERAL LEGISLATIVE DEVELOPMENTS

The Genetic Information Nondiscrimination Act

Title II of the Genetic Information Nondiscrimination Act (“GINA”), 42 USC Sec. 2000ff, et
seq., became effective on November 21, 2009. Title II prohibits discharging, refusing to hire, or
otherwise discriminating on the basis of genetic information, and intentionally acquiring genetic
information about applicants and employees. It also establishes strict confidentiality
requirements regarding genetic information. “Genetic information” is defined broadly to
include, among other things, information about “the manifestation of a disease or disorder in

family members of such individual.”

Discrimination Because of Genetic Information

The Act forbids discrimination on the basis of genetic information regarding any aspect of
employment, including hiring, firing, pay, job assignments, promotions, layoffs, training,

fringe benefits, or any other term or condition of employment.

Harassment Because of Genetic Information

Under the Act, it is also illegal to harass because of genetic information. Harassment may
include, for example, offensive or derogatory remarks about an applicant or employee’s
genetic information, or about the genetic information of a relative of the applicant or
employee. Although GINA does not prohibit teasing, ofthand comments, or isolated incidents
that are not very serious, conduct is illegal when it is so severe or pervasive that it creates a
hostile or offensive work environment or when it results in an adverse employment decision
(such as the victim being fired or demoted). The harasser may be the victim's supervisor,

another supervisor, a co-worker or a person who is not an employee, such as a customer.



Retaliation Because of Genetic Information Discrimination

Under the Act, it is illegal to fire, demote, harass, or otherwise “retaliate” against an applicant
or employee for filing a charge of discrimination, participating in a discrimination proceeding

(such as a discrimination investigation or lawsuit), or otherwise opposing discrimination.

Rules Against Acquiring Genetic Information

It will usually be unlawful for an employer to obtains genetic information. There are six

narrow exceptions to this prohibition:

Inadvertent acquisition of genetic information, such as overhearing talk about a family

member’s illness, does not violate the Act.

Genetic information may be obtained as part of health services, including wellness
programs, offered by the employer on a voluntary basis, if certain specific requirements

are met.

Genetic information may be acquired as part of the certification process for FMLA
leave (or leave under similar state or local laws), where an employee seeks leave to care

for a family member with a serious health condition.

Acquisition through commercially and publicly available documents like newspapers
is permitted, if the employer is not searching those sources with the intent of finding

genetic information.

Acquisition through a genetic monitoring program that measure the effects of toxic
substances in the workplace is permitted where the monitoring is required by law or
conducted under carefully defined conditions, where the program is voluntary.

Acquisition of genetic information of employees by employers who engage in DNA

testing for law enforcement purposes as a forensic lab or for purposes of human remains



identification is permitted, but the genetic information may only be used for analysis of

DNA markers for quality control to detect sample contamination.

Confidentiality of Genetic Information

It is also unlawful for an employer to disclose genetic information about applicants or
employees. Employers must keep genetic information confidential and in a separate medical
file. (Genetic information may be kept in the same file as other medical information in
compliance with the Americans with Disabilities Act.) There are limited exceptions to this non-

disclosure rule.

FEDERAL AGENCY DEVELOPMENTS

EEOC

Proposed GINA Regulations, 29 CFR Part 1635 (See Appendix A)

The EEOC issued proposed regulations under Title II of the Genetic Information
Nondiscrimination Act of 2008 ("*GINA"), which prohibits employment discrimination based on

genetic information. Issuance of the final rule awaits the approval of the Whitehouse.

Proposed Rule on Reasonable Factors Other Than Age

Based on Smith v. Jackson, 544 U.S. 228 (2005), and Meacham v. Knolls Atomic Power Lab.,
128 S. Ct. 2395 (2008), the EEOC released a proposed rule defining the “reasonable factor other
than age” (RFOA) defense available to employers under the ADEA. The EEOC proposes to
amend its existing regulations to meet the new standards in Smith and Meacham. Smith
provided for a limited ADEA disparate impact claim. Meacham found that employers have the

burden of proving the RFOA defense (that a challenged employment practice causing adverse



impact was based on a “reasonable factor other than age”. Issuance of the final rule awaits the

approval of the Whitehouse.

Notice of Proposed Rulemaking to Conform ADA Regulations to the Amendments Act of 2008

The Notice of Proposed Rule Making was published in the Federal Register on September 23,

2009, for a public comment period that ended on November 23, 2009. The most significant

changes would accomplish the following:

--Sec. 1630.2(i) (revises definition of ““major life activities" and provides examples);

--Sec. 1630.2(j) (revises definition of *“substantially limits" and provides examples);

--Sec. 1630.2(k) (provides examples of “‘record of" a disability);

--Sec. 1630.2(1) (revises definition of "‘regarded as" having a disability and provides

examples);

--Sec. 1630.2(o) (adds subsection (4) stating that reasonable accommodations are not

available to individuals who are only "‘regarded as" individuals with disabilities);

--Sec.  1630.4 (renumbers section and adds subsection (b) regarding *‘claims of no

disability"):

--Sec. 1630.9 (revises terminology in subsection (c) and adds subsection (e) stating that an
individual covered only under the "‘regarded as" definition of disability is not entitled to

reasonable accommodation); and

--Sec. 1630.10 (revises to add provision on qualification standards and tests related to

uncorrected vision)



Issuance of the final rule awaits the approval of the Whitehouse.

U.S. SUPREME COURT DECISIONS SINCE MAY 1, 2009

Mohawk Indus., Inc. v. Carpenter, 130 S. Ct. 599, 558 US _, 175 L. Ed. 2d 458, 12/08/09

Defendant-employer appealed from an order granting plaintiff’s motion to compel the production
of documents that, according to defendant, were protected by the attorney-client privilege. The
Court affirmed the dismissal of the appeal for lack of jurisdiction. It held that disclosure orders
adverse to the attorney-client privilege do not qualify for immediate appeal under the collateral
order doctrine and that post judgment appeals, together with other review mechanisms,
sufficiently protect the rights of litigants and preserve the vitality of the attorney-client privilege.

Hertz Corp. v. Friend, 129 S. Ct. 2766, 02/24/10

Respondents, California citizens, sued petitioner Hertz Corporation in a California state court for
claimed state-law violations. Hertz sought removal to the Federal District Court under 28 U.S.C.
§§1332(d)(2), claiming that because it and respondents were citizens of different States,
§§1332(a)(1), (c)(1), the federal court possessed diversity-of-citizenship jurisdiction.
Respondents, however, claimed that Hertz was a California citizen, like themselves, and that,
hence, diversity jurisdiction was lacking under §1332(c)(1), which provides that “a corporation
shall be deemed to be a citizen of any State by which it has been incorporated and of the State
where it has its principal place of business.” To show that its “principal place of business” was
in New Jersey, not California, Hertz submitted a declaration stating, among other things, that it
operated facilities in 44 States, that California accounted for only a portion of its business
activity, that its leadership is at its corporate headquarters in New Jersey, and that its core
executive and administrative functions are primarily carried out there. The District Court
concluded that it lacked diversity jurisdiction because Hertz was a California citizen under Ninth
Circuit precedent, which asks, infer alia, whether the amount of the corporation’s business
activity is “significantly larger” or “substantially predominates” in one State. Finding that

California was Hertz’s “principal place of business” under that test because a plurality of the



relevant business activity occurred there, the District Court remanded the case to state court. The

Ninth Circuit affirmed.

The Court observed that when faced with the question of where is a corporation’s “principal
place of business,, various courts have focused more heavily on where a corporation’s actual
business activities are located, adopting divergent and increasingly complex tests to interpret the
statute In an effort to find a single, more uniform interpretation of the statutory phrase, the Court
returned to the “nerve center” approach: “[P]rincipal place of business” is best read as referring
to the place where a corporation’s officers direct, control, and coordinate the corporation’s
activities. In practice it should normally be the place where the corporation maintains its
headquarters—provided that the headquarters is the actual center of direction, control, and
coordination, i.e., the “nerve center,” and not simply an office where the corporation holds its

board meetings.

Ricci v. DeStefano, 129 S. Ct. 2658, 557 US _ , 174 L. Ed. 2d 490

New Haven, Conn. (City), uses objective examinations to identify those firefighters best
qualified for promotion. When the results of such an exam to fill vacant lieutenant and captain
positions showed that white candidates had outperformed minority candidates, a rancorous
public debate ensued. Confronted with arguments both for and against certifying the test
results—and threats of a lawsuit either way—the City threw out the results based on the
statistical racial disparity. Petitioners, white and Hispanic firefighters who passed the exams but
were denied a chance at promotions by the City’s refusal to certify the test results, sued the City
and respondent officials, alleging that discarding the test results discriminated against them
based on their race in violation of, inter alia, Title VII of the Civil Rights Act of 1964. The
defendants responded that had they certified the test results, they could have faced Title VII
liability for adopting a practice having a disparate impact on minority firefighters. The District

Court granted summary judgment for the defendants, and the Second Circuit affirmed.

The Court held that the City’s action in discarding the tests violated Title VII.

The court instructed that under Title VII, before an employer can engage in intentional

discrimination for the asserted purpose of avoiding or remedying an unintentional, disparate



impact, the employer must have a strong basis in evidence to believe it will be subject to
disparate-impact liability if it fails to take the race-conscious, discriminatory action. The Court’s
analysis began with the premise that the City’s actions would violate Title VII’s disparate-
treatment prohibition absent some valid defense. It found that all the evidence demonstrates that
the City rejected the test results because he higher scoring candidates were white, and that,

without some other justification, this express, race-based decision making is prohibited.

The Court referenced it decisions in Croson., 488 U. S. 469 and Wygant, 476 U.S. 267 where it
announced the strong-basis-in-evidence standard, recognizing the tension between eliminating
segregation and discrimination on the one hand and doing away with all governmentally imposed
discrimination based on race on the other. It found the same interests at work in the interplay
between Title VII’s disparate-treatment and disparate-impact provisions. It noted that applying
the strong-basis-in-evidence standard to Title VII gives effect to both provisions, allowing
violations of one in the name of compliance with the other only in certain, narrow circumstances;
and also allows the disparate-impact prohibition to work in a manner that is consistent with other
Title VII provisions, including the prohibition on adjusting employment-related test scores based
on race, see §2000e—2(/), and the section that expressly protects bona fide promotional exams,
see §2000e—2(h). Thus, the Court adopts the strong-basis-in-evidence standard as a matter of
statutory construction in order to resolve any conflict between Title VII’s disparate-treatment and

disparate-impact provisions.

The Court held that the City’s race-based rejection of the test results cannot satisfy the strong-

basis-in-evidence standard.

Gross v. FBL, 129 S. Ct. 2343

In the opinion authored by Justice Thomas, the Court never reached the question on which
review was granted, instead focusing on whether the burden of persuasion ever shifts to the
defendant in a mixed-motive discrimination claim brought under the ADEA. (The four
dissenting Justices castigated their colleagues for deciding an issue on which certiorari had not

been granted, and which had not been briefed by the parties.)



The Court’s majority held that the burden of persuasion does not shift to the defendant and a
plaintiff bringing an ADEA claim must show by a preponderance of the evidence that age was
the “but for” cause of the employer’s adverse employment decision. In addition, the Court found
that an employer need not show it would have made the same decision regardless of age, even if
the employee produces some evidence that age may have been a contributing factor in the
decision. Thus, the burden-shifting framework applicable in mixed-motive Title VII cases does

not apply to age discrimination claims under the ADEA.

In its decision, the Court explicitly rejected the notion that a plaintiff may establish
discrimination by showing that age was simply a “motivating factor.” Of particular significance
to the Court was that, unlike Title VII, the ADEA has not been amended to include “motivating
factor” language. Under the text of the ADEA, it is unlawful for an employer to discriminate
against an individual “because of” age. As interpreted by the Court, “because of” age means that
age was the “reason” the employer decided to act. Therefore, “[t]o establish a disparate-treatment
claim under the plain language of the ADEA...a plaintiff must prove that age was the ‘but-for’

cause of the employer’s adverse decision.”

In addition, the Court held that “the plaintiff retains the burden of persuasion” in ADEA cases.
As a result, henceforth ADEA cases will not be governed by the long-followed Price
Waterhouse burden-shifting framework. Rather, the burden of persuasion necessary to establish
employer liability is the same in mixed-motive cases as in any other ADEA disparate-treatment
action — a plaintiff must prove, by a preponderance of the evidence, that age was the “but for”

cause of the challenged employer decision.

AT&T v. Hulteen, 129 S. Ct. 1962, 556 US _ , 173 L. Ed. 2d 898

This decision addressed whether an employer violates the Pregnancy Discrimination Act (PDA),
42 U.S.C. § 2000e(k), when it pays pension benefits calculated in part under an accrual rule,
applied only prior to the PDA, that gave less retirement credit for pregnancy leave than for
medical leave generally. The court held there is no violation; and the benefit calculation rule in

this case was part of a bona fide seniority system under § 703(h) of Title VII of the Civil Rights

10



Act of 1964, 42 U.S.C. § 2000e-2(h), which insulates it from challenge. Benefit differentials
produced by a bona fide seniority-based pension plan are permitted unless they are “the result of
an intention to discriminate.” Employer’s system held a bona fide seniority-based pension plan

without discriminatory terms.

DECSIONS OF U.S. COURTS OF APPEAL SINCE MAY 1, 2009

ADA AND OTHER DISABILITIES LAWS

First Circuit

Discrimination, Retaliation—Summary Judgment for Employer Affirmed
Carreras v. Sajo Garcia & Partners, No. 08-2068, 2010 U.S. App. LEXIS 3651 (Feb. 23, 2010)

In discrimination and retaliation suit, summary judgment for defendant is affirmed where: 1)
district court acted well within its discretion when it deemed as admitted a portion of defendant’s
properly supported facts, as plaintiff ignored the express requirements of the anti-ferret rule; and
2) plaintiff has not established a genuine issue of material fact as to whether he experienced
disability discrimination or was retaliated-against within the meaning of the ADA.

Qualified Individual, Accommodation, Termination—Judgment for Employer Affirmed
Richardson v. Friendly Ice Cream Corp., 594 F.3d 69

In action claiming discrimination in violation of the ADA and the Maine Human Rights Act by
failing to accommodate her disability and by terminating her employment because of the
disability, judgment in favor of defendant-employer affirmed where: 1) plaintiff failed to present
sufficient evidence for a reasonable jury to find that she is a “qualified individual” within the
meaning of the ADA; and 2) plaintiff’s interactive process claim fails as the two
accommodations she identified are, on the record, inadequate to enable her to perform a
sufficiently broad range of manual tasks and unreasonable as a matter of law.

Limitations—Judgment for Employer Affirmed
Thornton v. United Parcel Serv., Inc., 587 F. 3d

Summary judgment for defendant is affirmed where: 1) the district court correctly determined
that the allegations of discrimination encompassed by his 2001 Massachusetts Commission
Against Discrimination (MCAD) charge placed a limitation on the claims plaintiff can present
now, and as such, plaintiff could only pursue his action with respect to alleged acts of
discrimination that occurred in the 300-day window preceding his 2001 MCAD charge; and 2)

11



the district court correctly determined that, assuming the 2001 MCAD complaint was properly
limited, plaintiff’s remaining allegations did not support his claims of violations of the Act.

Accommodation, SSDI Determination Creates Rebuttable Presumption—Judgment for
Employer Affirmed
Decaro v. Hasbro, Inc., 580 F. 3d 55 (2009

In discrimination and breach of contract case, district court’s judgment affirmed where: 1)
district court did not err in jury instructions with respect to SSDI as receipt of SSDI benefits
creates a rebuttable presumption that the employee cannot perform the essential functions of the
job; 2) district court did not err in the accommodation instruction as in this case, an employer’s
duty to accommodate does not arise unless the employee is able to perform the essential
functions of his job with an accommodation; and 3) district court did not commit procedural
error as plaintiff failed to contemporaneously object when the district court implemented the
challenged procedure, and under the 2003 amendments to FRCP 51 the district court is under no
obligation to give the parties the full text of its intended instructions at any time before the jury is
charged.

Adverse Action (Schedule Change)—Summary Judgment for Employer Reversed
Sensing v. Outback Steakhouse of Florida, LLC, 575 F.3d 145

In discrimination action, summary judgment for defendant reversed where: 1) plaintiff
established a prima facie case of discrimination under state law as she put forth evidence that
defendant regarded plaintiff as handicapped, that she was still able to perform the essential
functions of the job despite the handicap, and that she suffered an adverse employment action as
a result of her handicap; and 2) a reasonable jury could find that the removal of plaintiff from the
work schedule was predicated on impermissible discrimination rather than a permissible
legitimate concern about her ability to perform the job safely.

Second Circuit

Discrimination, Accommodation—Summary Judgment for Employer Vacated
DeRosa v. Nat’l. Envelope Corp., 595 F.3d 99

Summary judgment for defendant vacated where plaintiff’s statements on his job application did
not judicially estop him from bringing his claim because those statements did not contradict
plaintiff’s position on the critical issue of whether he was able to fulfill the essential functions of
his employment with reasonable accommodation.

Termination, Reasonable Accommodation—Summary Judgment for Employer Affirmed
McBride v. BIC Consumer Prods. Mfg. Co., 575 F.3d 145

In an action alleging a violation in terminating plaintiff’s employment rather than reasonably
accommodating her disability, summary judgment for defendant affirmed where: 1) plaintiff
failed to provide evidence that, with aid of a reasonable accommodation, she was qualified for
either her pre-disability position or a suitable vacant position to which she could have been

12



reassigned; and 2) in the absence of such evidence, an employer’s failure to engage in an
interactive process intended to discover an accommodation suitable to both parties is immaterial.

Third Circuit

Rehabilitation Act, Pleading, Limitations—Dismissal of Employee’s Claim Reversed
Fowler v. UPMC Shadyside, 575 F.3d 145

In case under the Rehabilitation Act, the district court’s dismissal of plaintiff’s complaint is
vacated and remanded where: 1) a 4 year limitation applies to plaintiff’s failure-to-transfer claim,
and not the general 2 year statute of limitations the district court applied in barring the complaint;
2) plaintiff’s complaint need only allege sufficient facts to state a plausible failure-to-transfer
claim; 3) plaintiff need only plead that she is an individual with a disability and the district court
improperly focused on whether she could prove she was disabled; but 4) the district court did not
abuse its discretion in denying an untimely motion for a class action determination.

Fifth Circuit

Disability, Accommodation and Retaliation (Termination)—Summary Judgment for
Employer Affirmed
EEOC v. Chevron Phillips Chem. Co., 570 F.3d 606

In an EEOC enforcement action for failure to accommodate an employee’s disability, summary
judgment for Defendant is reversed where the EEOC raised genuine issues of material fact as to
whether: 1) the employee was disabled under the ADA; 2) Defendant failed to accommodate her
substantial limitations; and 3) Defendant discharged her because of her disability and because
she requested accommodations.

Sixth Circuit

Discrimination, Retaliation (Ministerial Exception) Summary Judgment for Employer
Affirmed

Equal Employment Opportunity Comm’n v. Hosanna-Tabor Evangelical Lutheran Church &
Sch., No. 09-1134, 2010 U.S. App. LEXIS 4891 (Mar. 9, 2010)

In discrimination and retaliation action brought by a teacher at a religious school claiming
violations of the ADA, the district court’s grant of summary judgment in favor of the defendant
based on the “ministerial exception” vacated and remanded as, given the factual findings relating
to plaintiff’s primary duties as a teacher, the district court erred in its legal conclusion classifying
her as a ministerial employee.

Regarded As (Transfer)—Summary Judgment for Employer Affirmed

Milholland v. Sumner Cty. Bd. Of Educ., 569 F.3d 562

In action alleging that Plaintiff teacher was transferred between positions based on her arthritis,
summary judgment for Defendant is affirmed, where Plaintiff failed to raise a genuine issue of
material fact as to whether Defendant regarded her as disabled.

13



Seventh Circuit

Accommodation (Alcoholism), Termination—Summary Judgment for Employer Affirmed
Budde v. Kane County Forest Pres., No. 09-2040, 2010 U.S. App. LEXIS 4532

In a police chief’s action against his former employer claiming discrimination based on his
disability of alcoholism, summary judgment in favor of the defendant affirmed where: 1) the
employer terminated the plaintiff because of his misconduct, not due to discrimination; 2)
plaintiff was not “qualified” to perform his job as police chief based on his failure to comply
with workplace rules and his inability to operate a vehicle; and 3) plaintiff’s claims for failure to
accommodate his alcoholism and retaliation for seeking an accommodation are without merit.

Discrimination (Termination), Mixed Motive Claims Not Available under ADA,
Declaratory Judgment/Injunction, “Same Decision”—Judgment for Employee Vacated
Serwatka v. Rockwell Automation, Inc., 591 F.3d 957

In this case, the Seventh Circuit ruled out mixed-motive liability under the ADA, citing Gross v.
FBL Fin. Servs., Inc., 129 S. Ct. 2343 (2009). It held that 42 U.S.C. § 12117 incorporates into
the ADA only the "powers, remedies, and procedures" of Title VII, and not the mixed-motive
liability section of 42 U.S.C. § 2000e-2(m). The jury found that "regarded as" disability was a
motivating factor, but the employee would have been terminated anyway. The district court,
applying the remedies under 42 U.S.C. § 2000e-5(g)(2)(B), awarded the plaintiff declaratory
relief, an injunction that the judgment for plaintiff be placed in her personnel file, and 20% of her
attorney's fees and costs.

The court of appeals vacated judgment for the employee where: 1) although the jury agreed with
plaintiff that defendant’s perception of her limitations contributed to the discharge, it also found
that it would have terminated plaintiff notwithstanding the improper consideration of her
disability, and therefore, relief is not available; and 2) district court’s decision to award plaintiff
declaratory and injunctive relief along with a portion of her attorney’s fees and costs cannot be
sustained as the relief awarded was premised solely on the jury’s mixed-motive finding, and
given the lack of a provision in the Act recognizing mixed-motive claims, such claims do not
entitle a plaintiff to relief for disability discrimination.

The panel reversed and remanded with a direction to enter a judgment for the defendant. It
observed that in the light of Gross, discrimination statutes outside of Title VII (as amended by
the 1991 Civil Rights Act)--absent express statutory language to the contrary--demand proof of
"but-for," or "determining factor," liability. The ADA does not contain a mixed-motive section
corresponding to Title VII. The panel noted that the ADA does selectively incorporate sections
of Title VII through 42 U.S.C. § 12117, which adopts the "powers, remedies, and procedures set
forth in sections 2000e-4, 2000e-5, 2000e-6, 2000e-8, and 2000e-9." Nonetheless, the panel held
that the mixed-motive language of Title VII--which appears in a different section (2000e-2)--is
not thereby incorporated. Although section 12117(a) cross-references the remedies set forth in
section 2000e-5(g)(2)(B) for mixed motive cases, it does not cross-reference the provision of
Title VII, section 2000e-2(m), which renders employers liable for mixed-motive employment
decisions."
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Evidence (Employee’s Statement to Pension Board)—Dismissal of Employees Claim
Affirmed
Butler v. Village of Round Lake Police Dep’t, 585 F.3d 1020

In police officer’s claim against defendant-village, dismissal of his case on the ground of judicial
estoppel is affirmed where: 1) to succeed on the claim, a plaintiff must show that with or without
reasonable accommodations, he can perform the essential functions of his job; and 2) here,
accepting plaintiff’s sworn testimony before the pension board as true, the court could not see
how he could perform essential police functions with or without accommodations.

Summary Judgment Affirmed for Employer on Reasonable Accommodation Claim, But
Vacated As to “Regarded As” Claim
Brunker v. Schwan’s Home Serv., Inc., 583 F.3d 1004

District court’s grant of summary judgment for employer affirmed in part, reversed and vacated
in part, and remanded where: 1) the disability-discrimination claim is remanded as, although
plaintiff’s impairments are not sufficient to show that he is disabled, the record contains adequate
evidence to support a theory that defendant regarded him as being disabled in the major life
activities of walking, caring for himself, and speaking; 2) district court’s summary judgment on
the reasonable-accommodation claim is affirmed; 3) district court’s denial of plaintiff’s motion
to compel discovery on certain issues is reversed; and 4) award of sanctions is vacated because
the magistrate judge unreasonably imposed them in response to plaintiff’s discovery requests.

Constructive Termination Reasonable Accommodation (Seasonable Effective Disorder)—
Judgment for Employer Reversed on Failure to Accommodate
Ekstrand v. Sch. Dist. Of Somerset, 583 F.3d 972

In plaintiff’s lawsuit against her former employer claiming school district failed to accommodate
her seasonal effective disorder and constructively discharged her, judgment of the district court is
reversed in part and affirmed in part where: 1) district court’s grant of summary judgment on the
failure-to-accommodate claim is reversed as plaintiff satisfied all three elements required for the
claim; and 2) summary judgment on the constructive-discharge claim was proper as plaintiff
failed to show that the conditions of her employment even approached the intolerable levels
normally required in constructive-discharge cases.

Informal Complaint Comprises Protected Activity—Summary Judgment for Employer
Reversed
Casna v. City of Loves Park, 574 F.3d 420

Summary judgment for defendant is reversed where: 1) plaintiff is entitled to proceed to trial on
her due-process claim as she had a property interest in continuing employment and defendant
deprived her of it without a hearing; and 2) an informal complaint may constitute protected
activity for purposes of retaliation claims; and 3) there is a triable issue as to whether the
employer initiated plaintiff’s discharge because she had just protested her supervisor’s possibly
discriminatory attitude or because her work performance was inadequate.

15



No Duty to Accommodate Threats—Summary Judgment for Employer Affirmed
Bodenstab v. County of Cook, 569 F.3d 651

In discrimination action, district court’s grant of summary judgment for defendant is affirmed
where: 1) plaintiff’s claim fails, as defendant had a legitimate nondiscriminatory reason for firing
plaintiff, defendant did not have an obligation to accommodate plaintiff’s threats even if they
were somehow related to a disability, and plaintiff did not present sufficient evidence that the
defendants fired him because he engaged in protected activities; 2) plaintiff’s First Amendment
retaliation claim fails, as defendant presented undisputed evidence that it fired plaintiff because
he threatened to kill his co-workers; 3) plaintiff’s supplemental state law claim for common law
certiorari fails, as plaintiff bore the burden of proof, and failed to present sufficient evidence; and
4) plaintiff’s due process claim fails, as he had more than sufficient notice and an opportunity to
be heard on the grounds on which the final Hearing Officer affirmed his termination.

Eighth Circuit

Removal From Team Leader Position Not An Adverse Action--Summary Judgment for
Employer Affirmed
Lors v. Dean, 02/19/10, 595 F.3 831

Employer removed plaintiff from a team leader position based on his disability, summary
judgment for defendant is affirmed where plaintiff did not demonstrate that he suffered an
adverse employment action because of his disability (diabetes).

Termination-Regarded As—Judgment for Employee Affirmed
Finan v. Good Earth Tools, Inc., 565 F. 3d 1076

In termination action, district court judgment holding that defendant violated the Act by
terminating plaintiff due to a perceived disability is affirmed where: 1) the evidence was
sufficient for a reasonable jury to conclude that plaintiff was able to perform the essential
functions of his job; and 2) the court did not abuse its discretion in allowing plaintiff’s
introduction of reasonable-accommodation evidence.

Ninth Circuit

No Compensatory or Punitive Damages for Retaliation
Alvarado v. Cajun Operating Co., 588 F. 3d 1261

In action alleging that defendant retaliated against plaintiff for complaining that his manager had
discriminated against him based on his disability, an order denying plaintiff the right to seek
compensatory and punitive damages is affirmed where the plain and unambiguous provisions of
42 U.S.C. section 1981a limited the availability of compensatory and punitive damages to those
specific ADA claims listed, and retaliation was not on the list.

Alvarado alleged that the company fired him for complaining to his manager about disability
discrimination. The district court held, granting a motion in limine that the remedy section
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governing ADA discrimination claims, 42 U.S.C. § 1981a(a)(2), did not encompass retaliation
claims, and thus the employee could only seek equitable relief.

On an interlocutory appeal, the Ninth Circuit affirmed the grant of the motion in limine. The
panel notes that in the only published, U.S. Court of Appeals decision on the issue--Kramer v.
Banc of Am. Sec., 355 F.3d 961 (7th Cir.), cert. denied, 542 U.S. 932 (2004)--the Seventh Circuit
reached the same conclusion as the district court. The panel laid out exhaustively the district
court decisions reaching differing interpretations of the statute, but holds that the plain language
supported only one interpretation:

"The text of section 1981a is not ambiguous. It explicitly delineates the specific statutes
under the ADA for which punitive and compensatory damages are available. In
particular, section 1981a references 42 U.S.C. §§ 12112 and 12112(b)(5) of the ADA.
Section 12112 involves discrimination 'against a qualified individual on the basis of
disability in regard to job application procedures, the hiring, advancement, or discharge
of employees, employee compensation, job training, and other terms, conditions, and
privileges of employment.' Section 12112(b)(5) encompasses the failure to make
reasonable accommodations and denial of employment opportunities based on a
disability. Section 1981a, therefore, limits its remedial reach to ADA discrimination
claims, and does not incorporate ADA retaliation claims brought pursuant to 42 U.S.C. §
12203. This limitation is unsurprising because ADA retaliation claims have been
historically redressed by equitable relief only pursuant to 42 U.S.C. § 2000 e-5(g)(1)."

Reassignment-Insufficient Evidence--Summary Judgment for Employer Affirmed
Becerril v. Pima County Assessor’s Office, 587 F. 3d 1162

Action claiming a county office discriminated against plaintiff by reassigning her because of her
disability and refusing to engage in the “interactive process” after she had requested a reasonable
accommodation, summary judgment for defendant is affirmed where: 1) there was no evidence
that plaintiff’s supervisor reassigned her because her coworkers in the public service section
complained about accommodations she received for her disability; and 2) plaintiff did not raise a
triable issue on whether her disability substantially limited her in speaking, eating, seeing,
sleeping, and thinking and concentrating.

Physical Capacity Examination Comprises Medical Examination—Summary Judgment for
Employer Reversed
Indergard v. Georgia-Pacific Corp., 582 F. 3d 1049

In an action claiming that defendant-employer violated the Act by terminating plaintiff based on
her failure to pass a physical capacity evaluation, summary judgment for defendant is reversed
where the district court erred in holding that the evaluation was not a medical examination within
the meaning of 42 U.S.C. section 12112(d)(4)(A).

Non-Retaliation Provisions of ADA and Rehabilitation Act Cover Non-Disabled Persons
Barker v. Riverside County Office of Educ., 584 F. 3d 821
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In an action alleging a teacher’s constructive termination arising out of plaintiff’s complaints
regarding the treatment of disabled students, dismissal of the complaint for lack of standing is
reversed where the broad statutory language in section 504 of the Rehabilitation Act and its
corresponding anti-retaliation provision in Title VI of the CRA did not demonstrate that
Congress intended to limit standing under section 504 to only those with disabilities.

The court held that a teacher, despite not having a disability herself, can sue under Section 504
and the ADA for the retaliation she suffered after she filed a complaint with the Office of Civil
Rights alleging her employer was denying students with disabilities a free appropriate public
education.

As early as 2003 she told her supervisors that the special education services provided by the
Riverside County Office of Education did not comply with federal and state law. In May 2005
Plaintiff and a coworker filed a class discrimination complaint with the alleging the Riverside
County Office of Education was denying students with disabilities a free appropriate public
education. The next month, June 2005, Plaintiff’s supervisors learned that she had filed the OCR
complaint and according to Plaintiff, they began harassing and retaliating against her. She
alleged that she was forced to quit on August 1, 2006 due to an intolerable work environment.

Plaintiff then filed a complaint with OCR on her on behalf alleging retaliation. After an
investigation, OCR determined that a preponderance of the evidence showed she had been
retaliated against for advocating for her students with disabilities. She then filed suit in federal
district court for violations of the anti-retaliation provisions of Section 504 and Title II of the
ADA. The district court determined she did not have standing because she was not a qualified
person with a disability and dismissed her case.

The Ninth Circuit determined that the anti-retaliation language in Section 504 and Title II of the
ADA is broad and does not only protect persons with disabilities. It held that the plain language
of both statutes provides a remedy to retaliation. The Rehabilitation Act, at 29 U.S.C. § 794a(2),
expressly incorporates Title VI's provisions, including the anti-retaliation regulation, 34 C.F.R. §
100.7(e) ("The remedies, procedures, and rights set forth in title VI of the Civil Rights Act of
1964shall be available to any person aggrieved by any act or failure to act by any recipient of
Federal assistance"). The panel rejected the suggestion that persons under the statute must be
disabled to have standing to raise its protections: "Section 504 and its anti-retaliation provision
use the all inclusive phrases 'any person aggrieved' and 'any individual,' and no language further
limits who 'any person aggrieved' or 'any individual' may be. In particular, the statutes do not
include language requiring such individuals to have disabilities in order to have standing."

Likewise, it held that the regulation interpreting the ADA anti-retaliation section, 28 C.F.R. §
35.134, uses the same broad formulation: "As in our analysis of section 504 of the
Rehabilitation Act, the language employed in the anti-retaliation provisions of Title II does not
evince a congressional intent to limit standing to individuals with disabilities. Instead, the use of
the phrase 'any individual' and the absence of any language limiting standing to those with
disabilities indicates Congress's intent to grant standing under Title II 'as broadly as is permitted
by Article III of the Constitution™
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Rehabilitation Act Covers Independent Contactors
Fleming v. Yuma Reg. Med. Ctr., 587 F. 3d 938

In an action for employment discrimination, summary judgment for defendant is reversed where
Section 504 of the Rehabilitation Act, 29 U.S.C. Section 794 extends to a claim of discrimination
brought by an independent contractor. The court held that the Act covers all individuals “subject
to discrimination under any program or activity receiving Federal financial assistance.”

This case presented a question of first impression in the 9th Circuit: Does § 504 of the
Rehabilitation Act, 29 U.S.C. § 794, extend to a claim of discrimination brought by an
independent contractor? In order to answer that question, the court indicated that it must decide
whether § 504(d), which refers to “the standards applied under title I of the Americans with
Disabilities Act as such sections relate to employment,” incorporates Title 1 literally or
selectively. If Title I is incorporated literally, then the Rehabilitation Act is limited by the ADA
and only covers employer-employee relationships in the workplace; if selectively, then the
Rehabilitation Act covers all individuals “subject to discrimination under any program or activity
receiving Federal financial assistance,” who may bring an employment discrimination claim
based on the standards found in the ADA. 29 U.S.C. § 504(a). The court noted that the Sixth and
Eighth Circuits have concluded that Title I is incorporated literally, Wojewski v. Rapid City Reg’l
Hosp., 450 F.3d 338 (8th Cir. 2006); Hiler v. Brown, 177 F.3d 542 (6th Cir. 1999), while the
Tenth Circuit has concluded that Title I is incorporated selectively. Schrader v. Ray, 296 F.3d
968 (10th Cir. 2002). The court agreed with the Tenth Circuit, and concluded that § 504
incorporates the ‘“standards” of Title I of the ADA for proving when discrimination in the
workplace is actionable, but not Title I in its entirety. Therefore the Rehabilitation Act covers
discrimination claims by an independent contractor. Accordingly, it reversed the judgment of the
district court.

Tenth Circuit

Employee Not Disabled—Summary Judgment for Employer Affirmed
Johnson v. Weld County, 02/08/10, 08-1365

In action based on defendant’s failure to hire, summary judgment for defendant is affirmed
where plaintiff failed to rebut defendant’s evidence suggesting that the male candidate it hired as
Fiscal Officer had superior qualifications to plaintiff’s, as well as its evidence that she was not, at
the time of the hiring decision, disabled within the meaning of the ADA.

Essential Job Function (Ability to Complete Safety Training)—Summary Judgment for
Employer Affirmed
Hennagir v. Utah Dep’t of Corr., 587 F. 3d 1255, 2009 WL 2883037

In action based on plaintiff’s inability to complete a physical safety training program adopted by

her employer, summary judgment for defendants is affirmed where a job function that is rarely
required in the normal course of an employee’s duties may nonetheless be an essential job
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function under the ADA when the potential consequences of employing an individual who is
unable to perform the function are sufficiently severe.

Regarded As—Judgment for Employer Affirmed
Dillon v. Mtn. Coal Co., 569 F. 3d 1215

District Court’s grant of judgment to Defendant affirmed where Plaintiff produced no evidence
from which a reasonable jury could conclude that Defendant regarded him as substantially
limited in the ability to perform a class of jobs.

Eleventh Circuit

Non-Disabled Individual Has Cause of Action for Prohibited Pre-Offer Medical Inquiry—
Summary Judgment for Employer Reversed
Harrison v. Benchmark Electronics Huntsville, Inc., 594 F.3d 476

Plaintiff alleged, inter alia, that the employer engaged in an improper medical inquiry, in
violation the Act. Reversing decision for the employer, the court held non-disabled plaintiff may
bring a claim under the ADA, 42 U.S.C. § 12112(d)(2), for an improper pre-employment
medical inquiry. The court reversed summary judgment in matters of first impression for the
court--that this section is enforceable by a private right of action, that a plaintiff must present
evidence of injury or loss, and that the pleading requirements for such a claim are modest. The
court held that 42 U.S.C. Section 12112(d)(2) does not limit coverage to applicants who were
also “qualified individuals with disabilities”; and 2) while the district court correctly concluded
that employers may conduct follow-up questioning in response to a positive drug test, it failed to
acknowledge any limits on this type of questioning.

Plaintiff was a temporary employee who sought to be hired permanently. In the course of the
hiring process, he submitted a blood test that was positive. Plaintiff has epilepsy and treats it
with barbiturates. The issue before the court was not the drug test itself or the asking of follow-
up questions. It was that the Medical Review Officer took the opportunity to ask additional
questions remote from the results of the blood test: "The MRO asked him how long he had been
disabled, what medication he took, and how long he had taken it. He replied that he had epilepsy
since he was two years old, he took barbiturates to control it, and he stated the amount of his
dosage." The inquiry took place before the employee's supervisor. Thereafter, plaintiff
employee was denied the job.

The court held that the medical inquiry claim must be tried. First, the panel first held--citing the
law of five circuits, the language and legislative history of the Act and the EEOC's guidance on
the issue--that the employer can be sued for violation of this section. Second, it reversed the
district court's decision the plaintiff failed to plead the claim: "Harrison satisfied our liberal
pleading standard. His complaint alleged that BEHI questioned him about his seizures following
a pre-employment drug test, and he claimed damages for these allegedly prohibited medical
inquiries. Thus, BEHI had fair notice that Harrison sought relief under § 12112(d)(2), and his
allegations, which specifically referred to pre-employment medical inquiries, were more than
speculative."
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Third, it held that plaintiff demonstrated he suffered an injury from the pre-hiring inquiry, i.e.,
"Harrison has presented sufficient evidence for a reasonable jury to find that he suffered
damages-namely, that he was not hired as a permanent employee of BEHI because of his
responses to allegedly unlawful questions." Finally, it held that plaintiff presented a genuine
issue of material fact about whether the employer exceeded the permissible bounds of inquiring
about a positive drug test.

D.C. Circuit

Rehabilitation Act, Accommodation (Transfer)—Summary Judgment for Employer
Affirmed
Stewart v. St. Elizabeth’s Hosp. & Dist. of Colum. Dept. of Mental Health, 593 F. Supp. 2d

In a Rehabilitation Act action claiming defendant failed to accommodate her disability by
refusing her request for a transfer to a different job site, summary judgment for defendant is
affirmed where: 1) plaintiff failed to produce sufficient evidence that she notified defendant of
her disability; and 2) nothing in the evidence presented suggested that plaintiff’s supervisor acted
in anything but an entirely appropriate manner in dealing with plaintiff’s situation.

ADA Amendments Do Not Apply Retroactively
Lytes v. DC Water and Sewer Authority, 572 F.3d 936

Plaintiff sued his former employer alleging it refused to accommodate his disability and then
terminated his employment, in violation of the Act. The district court granted summary judgment
to the Authority because it concluded no reasonable jury could find plaintiff was disabled when
the alleged discrimination occurred. = While plaintiff’s appeal was pending, the ADA
Amendments Act of 2008 became law. The court held the Amendments do not apply
retroactively. As the ADAAA took effect while his action was pending, Lytes sought to
convince the Appeals Court to apply the ADAAA amended definition retroactively. Contending
that the ADAAA amendment merely clarified the existing law under the ADA, Lytes argued that
the Court should apply the broader definition of disability when considering the legality of his
termination from employment in 2004.

Rejecting Lytes’ retroactivity argument, the U.S. Court of Appeals (DC) ruled that the ADAAA
amendment of the definition of “disability” under the ADA applies only on a prospective basis
based on its finding that Congress had clearly provided that the ADAAA amendments only
would apply to post-Dec. 31, 2008 actions.

In reaching its decision that the ADAAA does not apply retroactively it cited decisions of
the Supreme court.

The court cited in Landgraf v. USI Film Products, 511 U.S. 244, 280 (1994), the

Supreme Court reaffirmed the judicial presumption against applying a statute that
"would impair rights a party possessed when he acted, increase a party's liability for
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past conduct, or impose new duties with respect to [completed] transactions."
Landgraf and its sequelae prescribe a process for determining whether a statute
applies to past conduct. We first look for an "express command" regarding the
temporal reach of the statute, id., or, "in the absence of language as helpful as that,"
determine whether a "comparably firm conclusion" can be reached upon the basis
of the "normal rules of [statutory] construction." Fernandez-Vargas v. Gonzales,
548 U.S. 30, 37 (2006) (quoting Lindh v. Murphy, 521 U.S. 320, 326 (1997)). If we
cannot reach a firm conclusion, then we turn to judicial default rules, asking
whether applying the statute "would have a retroactive consequence in the
disfavored sense of “affecting substantive rights, liabilities, or duties [on the basis
of] conduct arising before [its] enactment." Id. (quoting Landgraf, 511 U.S. at
278). If applying the statute would have such a disfavored effect, then we do not
apply it absent clear evidence in the legislative history that the Congress intended
retroactive application. See Landgraf, 511 U.S. at 280; Summers v. U.S. Dep't of
Justice, No. 07-5315, 2009 WL 1812760, at *3 (D.C. Cir. June 26, 2009); Koch v.
SEC, 177 F.3d 784, 786 n.3 (9th Cir. 1999).

The court accepted the employer’s argument that Congress, by delaying the effective date of the
statute, mandated purely prospective application of the ADAA. See id. § 8, 122 Stat. at 3559
("This Act and the amendments made by this Act shall become effective on January 1, 2009"). It
held that by delaying the effective date of the ADAA, the Congress clearly indicated the statute
would apply only from January 1, 2009 forward.

Accordingly, the Court of Appeals affirmed the District Court’s finding that Lytes termination in
2004 did not violate the ADA, as then effective, because his lack of disabled status under the
then-applicable definition of disability meant he was not entitled to accommodation. Applying
the pre-Amendments ADA, the court affirmed the judgment of the district court because, based
upon record evidence, no reasonable jury could find plaintiff was disabled when he was refused
accommodation and discharged.

FAMILY MEDICAL LEAVE ACT

First Circuit

Employer’s Oral Assurance of Employee’s Coverage Does Not Warrant Equitable Estoppel
Nagle v. Acton-Boxborough Regional Sch. Dist., 576 F. 3d 1

In termination action, district court judgment is affirmed where equitable estoppel may not be
applied against a government employer based upon the employer’s alleged oral assurances to the
employee of coverage under the Act, as plaintiff had no right to leave because she did not work
the requisite number of hours.
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Third Circuit

Serious Health Condition-3-Day Incapacitation Provable by Combining Lay and Expert
Testimony--Summary Judgment for Employer Vacated

Schaar v. Lehigh Valley Health Servs., Inc., No. 09-1635, 2010 U.S. App. LEXIS 5172 (Mar. 11,
2010)

Summary judgment in favor employer is vacated and remanded as an employee may satisfy her
burden of proving three days of incapacitation through a combination of expert medical and lay
testimony. Here, when expert medical opinion of a doctor that plaintiff was incapacitated for
two days because of her illness is combined with plaintiff’s lay testimony that she was
incapacitated for two additional days, it necessarily follows that a material issue of fact exists as
to whether plaintiff suffered from a serious health condition.

ADA and FMLA-Interference and Retaliation—Constructive Knowledge of Home Work
Used to Accrue Comp Time Must Be Calculated to Determine Qualification for Leave
Erdman v. Nationwide Ins. Co., 582 F. 3d 500

In case against her former employer under the FMLA and the ADA for retaliation, summary
judgment in favor of defendant-employer is affirmed in part, and vacated and remanded in part
where: 1) the record indicates that a reasonable jury could conclude that defendant-Nationwide
had constructive notice of hours plaintiff worked from home and thus, she was eligible for leave
for purposes of summary judgment; 2) the version of section 825.110 in effect at the time of
plaintiff’s dismissal was invalid; 3) firing an employee for a valid request for FMLA leave may
constitute interference with the employee’s rights as well as retaliation against the employee; and
4) because no reasonable jury could conclude that plaintiff was fired because of her daughter’s
known disability, district court’s summary judgment on her ADA claim is affirmed.

Sixth Circuit

Summary Judgment for Employer Reversed
Hunter v. Valley View Local Schs., 579 F.3d 688

In an action claiming that defendant-employer impermissibly considered plaintiff’s use of leave
in deciding to place her on involuntary leave, summary judgment for defendant is reversed where
there was an issue of material fact as to whether leave was a motivating factor in defendant’s
decision.
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Equitable Estoppel Not a Bar to Non-Eligibility Defense—Summary Judgment for
Employer Affirmed
Dobrowski v. Jay Dee Contractors, Inc., 571 F.3d 551

In action alleging termination because he took leave, summary judgment for Defendant affirmed
where equitable estoppel did not bar Defendant from raising non-eligibility as a defense to
Plaintiff’s claim.

Seventh Circuit

Retaliation-Inadequate Proof—Summary Judgment for Employer Affirmed
Long v. Teachers’ Ret. Sys. Of State of Illinois, 571 F.3d 551

In retaliation action against her former employer, summary judgment in favor of defendant is
affirmed where, because plaintiff failed to present evidence that defendant acted with retaliatory
intent when it fired her, a jury could not infer that defendant fired her because she took leave.

Retaliation-Retroactive Denial of Health Benefits Violates the Act—Affirming the Denial of
Employer’s Motion JNOV
Ryl-Kuchar v. Care Centers, Inc., F.3d 1027

In an action involving the termination of health insurance benefits, district court judgment
denying defendant’s motion for judgment notwithstanding the verdict is affirmed where: 1) it
was not unreasonable for the jury to infer retaliation and conclude that the real reason for
denying plaintiff benefits was because she elected to take leave; and 2) a reasonable jury could
have concluded that plaintiff was a full-time employee until she took leave and that defendant
interfered with her right to continued health insurance coverage.

Ninth Circuit

Front Pay Is Equitable-Liquidated Damages Required Findings
Traxler v. Multnomah Cty., No. 08-35641, 2010 U.S. App. LEXIS 4050 (Feb. 26, 2010)

In action based on wrongful termination, partial judgment for plaintiff is affirmed in part where,
under the Act, front pay is an equitable remedy to be determined by the court. However, the
judgment is reversed in part where the district court erred in denying liquidated damages without
making specific findings as to the employer’s good faith conduct and reasonable belief that it
was not violating the Act.

DC Circuit
Rehabilitation Act--Discrimination and Retaliation, Action Barred by Settlement

Agreement—Summary Judgment for Employer Affirmed
Kersey v. Washington Metro. Area Transit Authority, 586 F. 3d 13
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Plaintiff alleges that WMATA’s refusal to promote him was the consequence of discrimination
and retaliation, in violation of the Rehabilitation Act. WMATA contends 15 that its refusal was
the consequence of a binding settlement agreement that had been in place between the parties
since 1990. The district court granted summary judgment for WMATA, and we affirm.

LEDBETTER ACT CASES

Third Circuit

Employer’s Failure to Reply to Request for Pay Increase Covered by FPA
Mikula v. Allegheny County of Pennsylvania, 583 F.3d 181

In gender and employment discrimination action alleging pay disparity under Title VII and the
Equal Pay Act, district court’s judgment that the Title VII claim is untimely as to paychecks
plaintiff received after June 20, 2006, is reversed and remanded in light of the Lilly Ledbetter
Fair Pay Act, where a failure to answer a request for a raise qualifies as a compensation decision
because the result is the same as if the request had been explicitly denied

Goodlett v. Delaware, No. 08-298-LPS, 2009 WL 585451 (D. Del. Mar. 6, 2009).

African-American male alleged he and other African-American employees were paid less than
similarly situated Caucasian employees by the Kent County Department of Elections. The
EEOC determined plaintiff’s pay claims were time-barred following the Supreme Court’s
Ledbetter decision. But after the Ledbetter Fair Pay Act, the court found that his pay disparity
claim survives and that “the 300 day clock for filing a Title VII pay disparity claim starts anew
with each discriminatory pay period.”

Eleventh Circuit
Hester v. North Ala. Ctr. for Educ. Excellence, 2009 U.S. App. LEXIS 25225

Provides another example of a claim revived by a court of appeals following the Fair Pay Act.
Indeed, in this case, the parties agreed, and the court accepted, that Plaintiff’s Title VII claim that
she was paid less than male employees engaged in substantially equal work was timely in light of
the Fair Pay Act, and should be remanded to the lower court.

DC Circuit

FPA’s “Other Discriminatory Decision or Practice” Does Not Encompass Promotions
Shuler v. PriceWaterhouseCoopers, Consolidating 08-7116, 08-7120 (February 16, 2010)

The D.C. Circuit, in the first published opinion in the U.S. Courts of Appeals construing the
scope of the Lilly Ledbetter Fair Pay Act coverage--i.e., "compensation decision or other
practice"--finds that the denial of a promotion does not constitute "other practice”. While
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affirming summary judgment for the employer under the ADEA, the panel remanded the case
under the New York Human Rights Law.

The court noted that the Fair Pay Act applies by its terms to claims of "discrimination in
compensation" pending on or after May 28, 2007. Section 4 of the Act provides, in relevant part:

"[A]n unlawful practice occurs, with respect to discrimination in compensation in
violation of [the ADEA], when a discriminatory compensation decision or other
practice is adopted, when a person becomes subject to a discriminatory compensation
decision or other practice, or when a person is affected by application of a
discriminatory compensation decision or other practice"

One of the two plaintiffs argued that denial of a partnership was a "compensation
decision or other practice" within the scope of the Act, rendering his claims from 1999
and 2000 timely. The D.C. Circuit, though, interpreted the "other practice" language
narrowly, and affirmed summary judgment on the ADEA claims on timing grounds:

"[I[ln employment law the phrase 'discrimination in compensation' means paying
different wages or providing different benefits to similarly situated employees, not
promoting one employee but not another to a more remunerative position. In context,
therefore, we do not understand 'compensation decision or other practice' to refer to the
decision to promote one employee but not another to a more remunerative position.

"Nor does our interpretation of the phrase 'discriminatory compensation decision or
other practice' read 'other practice' out of the statute. We need look no further than
Ledbetter itself for an example of a discriminatory 'other practice,' viz., giving an
employee a poor performance evaluation based upon her sex (or any other unlawful
criterion) and then using the evaluation to determine her rate of pay."

The court also affirmed summary judgment on the remaining timely claims on the ground that
the two plaintiff failed to establish that the firm's reasons for not promoting them were pretextual
(i.e., economic considerations in one case, insufficiently high partner ratings in another). The
panel revived plaintiff's New York state law claims, holding that plaintiffs' allegation that the
firm's discriminatory promotion policy originated from the firm's New York headquarters brings
the claim within the scope of New York law.

TITLE VII

First Circuit
Denial of Particular Office Space Not Adverse Action—Summary Judgment In Favor of

Employer Affirmed
Lockridge v. Univ. of Maine Sys., No. 09-1895, 2010 U.S. App. LEXIS 5018 (Mar. 9, 2010)
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In gender discrimination, retaliation and hostile work environment action against a university,
grant of summary judgment in favor of the university is affirmed where: 1) given the lack of any
evidence suggesting that the university’s proffered reason for denying plaintiff a pay raise was
pretextual, plaintiff’s gender discrimination claim fails as a matter of law; 2) university’s denial
of plaintiff’s particular request for office space did not amount to a materially adverse
employment action; and 3) the hostile work environment claim fails as a matter of law.

Individual Managers Not an “Employer” Under Title VII
Lopez v. Commonwealth of Massachusetts, 588 F.3d 69

In minority police officers’ disparate impact race claim under Title VII against a state agency
that prepares and administers promotional examinations for local police officers under the state
civil service system, their employers, various cities, and the Massachusetts Bay Transportation
Authority (MBTA), district court’s denial of Eleventh Amendment immunity for the state
defendants, the state of Massachusetts and a chief human resources officers of the Human
Resources Division (HRD) in his official capacity, is reversed where: 1) the state defendants do
not qualify as employers as that term is used in Title VII; 2) HRD cannot be deemed plaintiffs’
de facto employer as it exercised no control, direct or indirect, over the factors relevant to the
common law agency test; and 3) plaintiffs’ alternate theories why HRD should be considered
their employer under Title VII are rejected.

Continuing Violation Doctrine Not Available-Hostile Environment—Summary Judgment
for Employer Affirmed
Windross v. Barton Protective Serv., Inc., 586 F.3d 98

In employment discrimination, retaliatory harassment, and hostile work environment action
against his former employer, summary judgment for defendant is affirmed where: 1) the district
court did not err in holding that the continuing violation doctrine is not available to plaintiff to
overcome his time-barred claims; 2) it did not err in its concluding that there was no evidence of
pretext in plaintiff’s disciplining, suspension, or termination; and 3) district court acted within its
discretion in denying plaintiff’s motion to amend and motion for reconsideration as his hostile
work environment claim was time-barred.

Severe and Pervasive-Hostile Environment—Summary Judgment for Employer Reversed
EEOC v. Central Wholesalers, Inc., 573 F.3d

In a action by the EEOC claiming that defendant subjected an employee to a hostile work
environment based on her gender and race, summary judgment for defendant is reversed where
the evidence, viewed in the light most favorable to the EEOC, would allow a reasonable jury to
conclude that the harassment was: 1) unwelcome; 2) based on plaintiff’s gender or race; 3)
sufficiently severe or pervasive to alter the conditions of her employment and create an abusive
atmosphere; and 4) imputable to defendant.

Remedies—Remittitur Denied, No Error in Refusing to Submit Punitive Damages

Instruction
Broderick v. Evans, 570 F.3d 68
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In an employment termination action, district court judgment is affirmed where: 1) the evidence
was sufficient for a jury to conclude that protected conduct played enough of a role in plaintiff’s
discharge to support the verdict that defendant was substantially motivated by an aim to retaliate;
2) the court did not abuse its discretion in failing to grant remittitur as substantial evidence
allowed the jury to conclude that plaintiff likely could not have found a job earning substantial
income; and 3) the court did not err in refusing to submit the question of punitive damages to the
jury as there was no direct evidence that defendant acted in whole or in part to retaliate for the
lawsuit.

Retaliation (Changes to Employee’s Work Schedule) and Discrimination—Summary
Judgment for Employer Affirmed As To Discrimination But Reversed As To Retaliation
Hicks v. Baines, 593 F.3d 159

In action based on defendants’ alleged retaliation against plaintiffs for their complaints regarding
workplace discrimination, summary judgment for defendants is affirmed in part where plaintiffs’
allegations in support of many of their claims were overly conclusory. However, the order is
vacated in part where a reasonable jury could find for plaintiffs on their claims regarding
defendant’s allegedly punitive changes to plaintiff’s work schedule

Third Circuit

Failure to Prove Pretext—Summary Judgment for Employer Affirmed
Smith v. City of Allentown, 589 F.3d 684

In plaintiff’s suit against a city and its mayor claiming discrimination based upon his age and
political affiliation after he was discharged as a city superintendent (he had been appointed by a
former Republican mayor), summary judgment in favor of the defendants is affirmed as plaintiff
failed to produce evidence that his allegedly inadequate job performance was a pretext for
unlawful discrimination of any kind.

Res Judicata--Section 1981 and Title VII
Elkadrawy v. Vanguard Group Inc., 584 F.3d 169

In race, national-origin, employment discrimination and retaliation action against former
employer, district court’s dismissal of plaintiff’s federal claims in his second complaint is
affirmed as plaintiff’s federal claims are barred by res judicata because his section 1981 claims
arise from the same set of facts as his Title VII claims which were dismissed in his first
complaint. Also, the district court did not abuse its discretion when it declined to exercise
supplemental jurisdiction over plaintiff’s state claim and dismissed without prejudice instead of
dismissing that claim with prejudice.

Section 1981 Covers Independent Contractors
Brown v. J. Kaz, Inc. d/b/a Craftmatic of Pittsburgh, 581 F.3d 175

In a case of first impression, the court agreed with three other circuits (First, Seventh, and
Eleventh) in finding Section 1981 of the Civil Rights Act extends beyond employees to
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independent contractors. The Court found Section 1981 extends to all contracts, not just
employment contracts.

Craftmatic, a distributor of adjustable beds, sells its product through sales representatives who
are independent contractors. Sales representatives attend a three-day training program and
interview, at the end of which they sign an “independent contractor” agreement with Craftmatic.
In 2006, Kimberly Brown, an African-American woman, responded to a Craftmatic recruiting ad
and registered for the training and interview session in Pittsburgh. Two other applicants attended
the training program; both were male and neither was African-American. On the last day of
training, Brown signed the independent contractor agreement.

Later that day, Jay Morris, Craftmatic’s recruiting manager, approached the trainees and
extended his hand to all three. The two male applicants shook his hands and exchanged
pleasantries. For unclear reasons, Brown refused to shake Morris’ hand. Brown testified that
Morris then said, “Well, you ain’t nothing but a black person anyway,” and “Well, you ain’t
nothing but the N word.” Brown testified that she then asked Morris, “Are you calling me a
nigga?”’ and Morris then “smirked and shook his head.”

Morris testified that he told Brown that “not shaking a man’s hand is like calling a black person a
derogatory name” and that “it’s like calling a black person the N word.” Regardless of what was
said, this exchange was following by some kind of discussion about slapping or hitting people.
Morris then told Brown that, if he had anything to say about it, she would not work for
Craftmatic. He reported the incident to the company’s owner, saying that he did not want her to
be a sales representative. The company subsequently decided that Brown should not work for the
company and gave her a full reimbursement check for her attendance at the training session.

Brown sued Craftmatic for race discrimination under Title VII, the Pennsylvania Human
Relations Act, and 42 U.S.C. Section 1981. The district court dismissed the Title VII and PHRA
claims on the basis that Brown was not an employee. The district court also found that while
Brown’s independent contractor status did not prevent her from bringing a Section 1981 claim,
she did not provide sufficient evidence to support her Section 1981 claim. The district court
granted summary judgment in favor of Craftmatic, and Brown appealed.

Ledbetter Act, Title VII and Equal Pay Act—Failure to Answer Request for Raise Is
Compensation Decision under FPA
Mikula v. Allegheny County of Pennsylvania, 583 F.3d 181

In a gender and employment discrimination action alleging pay disparity against County-
employer under Title VII and the Equal Pay Act, district court’s judgment that the Title VII
claim is untimely as to paychecks plaintiff received after June 20, 2006, is reversed and
remanded in light of the Lilly Ledbetter Fair Pay Act, where a failure to answer a request for a
raise qualifies as a compensation decision because the result is the same as if the request had
been explicitly denied.

Damages--Gender Discrimination Retaliation—Pension Component of Front Pay and Back
Pay Required Expert Testimony—Damages Ruling Vacated
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Donlin v. Philips Lighting N. Am. Corp., 564 F.3d 207

In a gender discrimination and retaliation action, district court’s judgment is affirmed as to
liability where the district court did not abuse its discretion and met its responsibility to provide
the jury with a clear articulation of the relevant law. The damages ruling is vacated and
remanded as the court abused its discretion in allowing plaintiff’s testimony regarding the
pension component of her back pay damages and her front pay where the testimony was of a
specialized or technical nature and was not within plaintiff’s personal knowledge, and
furthermore, the error was not harmless since her testimony constituted a significant share of the
damages evidence presented at trial. In light of the remand the circuit court provided guidance
on the remainder of defendant’s arguments: 1) if the evidence supports a similar finding that
plaintiff’s new job is not substantially equivalent, the district court should again conclude as a
matter of law that plaintiff can only be made whole if awarded sufficient back pay to make up
the difference; 2) district court did not abuse its discretion when it awarded plaintiff front pay for
10 years; 3) district court’s finding that plaintiff sufficiently mitigated her damages was not
clearly erroneous; 4) district court may determine plaintiff’s compensatory damages by
comparing her to any other defendant’s employee with similar characteristics; and 5) district
court did not abuse its discretion in denying plaintiff’s request for a multiplier, and accordingly
the court’s award of attorney’s fees was proper.

Summary Judgment for Employer Vacated As to Gender Stereotyping
Prowel v. Wise Bus. Forms, Inc., 579 F.3d 285

In an employment discrimination action involving claims of gender stereotyping and religious
harassment, district court’s grant of summary judgment in favor of defendant is vacated with
respect to the gender stereotyping claim, as the record below is ambiguous as to whether the
claim was based on sexual orientation or discrimination because of sex, and thus because both
are plausible, the case presents a question of fact for the jury and is not appropriate for summary
judgment. District court’s grant of summary judgment on the religious harassment claim was
proper as plaintiff cannot satisfy the first element of his cause of action that there was intentional
harassment because of religion.

Accused Employees “Non-Management” and Actions Not Imputed, Employer Prove
Ellerth Faragher Affirmative Defense
Huston v. Procter & Gamble Paper Prods. Corp., 568 F.3d 100

In an action for sexual harassment and retaliation, district court grant of summary judgment for
defendant is affirmed where the two accused employees did not qualify as management level and
thus their knowledge may not be imputed to defendant for purposes of liability, and defendant
took prompt and adequate remedial measures to stop the harassment as soon as it had notice.

Fifth Circuit

Gender—Two Week Probation Not Tangible Employment Action
Alaniz v. Zamora-Quezada, 591 F.3d 761
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In an action alleging sex discrimination against the director of certain medical clinics, judgment
for plaintiffs is affirmed in part where: 1) the evidence of defendant’s harassment of other parties
was highly probative to demonstrating a systemic pattern of discrimination at the clinics and
relevant to all plaintiffs; and 2) the court of appeals could not conclude that the hearsay
testimony admitted by the district court had more than a slight effect on the jury’s verdict.
However, the judgment is reversed in part where one plaintiff’s placement on a two-week
probationary period did not rise to the level of a tangible employment action.

Race—Summary Judgment for Defendants Affirmed
Floyd v. Amite Cty. Sch. Dist., 581 F.3d 244

In an action alleging that Defendant high school terminated Plaintiff as principal on racially
discriminatory grounds, summary judgment for Defendants is affirmed where Plaintiff’s
evidence did not indicate that any animus by his employer was directed at him because of his
relationship with white athletes.

Race—Limitations, Disparate Treatment Claim Time Barred But Retaliation Claim
Timely
lkossi-Anastasiou v. Bd. Of Supervisors, 579 F.3d 546

In an action alleging racially discriminatory denial of unpaid leave, summary judgment for
defendant is affirmed in part where plaintiff’s disparate treatment claims were time-barred. The
ruling is reversed in part where defendant’s allegedly retaliatory act occurred within the 300-day
window for filing an EEOC claim and was thus timely.

Race—Summary Judgment for Employer Affirmed In Part
Leev. Ks. City S. Railway Co., 574 F.3d 253

In action claiming racially discriminatory termination, summary judgment for Defendant is
affirmed in part, where Plaintiff offered only speculative inferences to support his assertion that
Defendant knew about Plaintiff’s prior EEOC complaints; but reversed in part, where Plaintiff
was similarly situated with a white employee who was not terminated.

Section 1981, Breach of Contract, Intentional Infliction, Conspiracy. Trespass—Dismissal
of Plaintiff’s Claims Affirmed
Floyd v. Amite County Sch. Dist., 581 F.3d 244

In race and employment discrimination action against the school and the Board of Education
among others, district court’s dismissal of plaintiff’s claims is affirmed where, although the
district court erred in dismissing the Title VII and section 1981 claims as time-barred, the court
did not err in dismissing on the ground that plaintiff’s proof fails to raise a genuine issue of fact
that he was terminated because of race. District court did not err in dismissing plaintiff’s state
law claims in concluding: 1) that plaintiff’s breach of contract claim failed because good cause
existed for his termination; 2) plaintiff’s claim of intentional infliction of emotional distress
failed because defendant’s conduct did not rise to the level of outrageousness; 3) plaintiffs claim
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of civil conspiracy failed because defendants are part of one large corporate entity; and 4) and
plaintiff’s claim of trespass to chattels is frivolous.

Sixth Circuit

Gender (Promotion)--Summary Judgment for Employer Reversed
Risch v. Royal Oak Police Dep’t, 581 F.3d 383

In plaintiff’s gender discrimination action under Title VII against the police department,
summary judgment for defendants is reversed and remanded as plaintiff, a patrol officer and a
seventeen-year veteran with the department, had arguably superior qualification than the two
successful applicants who received the promotions as detectives and produced other probative
evidence of gender discrimination.

Race (Discrimination Retaliation)—Failure to Prove Pretext--Summary Judgment for
Employer Affirmed
Chen v. Dow Chem. Co., 580 F.3d 394

In an action claiming defendant terminated plaintiff based on her race, summary judgment for
defendant is affirmed where: 1) defendant had ample evidence of plaintiff’s performance
problems; 2) no reasonable jury could find that it was “more likely than not” that plaintiff’s
performance was a pretext for an illegal motive; and 3) plaintiff failed to create a genuine issue
of material fact as to pretext on her retaliation claim.

Discrimination (Promotion) Retaliation (Heightened Scrutiny)--Summary Judgment for
Employer Affirmed As To Discrimination But Reversed As To Retaliation
Upshaw v. ford Motor Co., 576 F.3d 576

In action claiming that Defendant failed to promote Plaintiff on the basis of her race and sex,
summary judgment for Defendant is affirmed in part, where Plaintiff failed to raise a genuine
issue of material fact as to whether Defendant’s claim of mistake was a pretext for race
discrimination; but reversed in part, where the combination of close temporal proximity between
an employer’s heightened scrutiny and plaintiff’s filing of an EEOC charge is sufficient to
establish the causal nexus needed to establish a prima facie case of retaliation.

Summary Judgment for Employer Affirmed
Alexander v. CareSource, 576 F.3d 551

In discrimination action, summary judgment for Defendant is affirmed, where Plaintiff failed to
submit adequate evidence in the form required by Fed. R. Civ. P. 56(e) (affidavits), and the other
evidence in the record did not rebut Defendant’s contention that it was entitled to judgment.

Retaliation (Termination)—No Cause of Action for Third Party Retaliation Where Third

Party Did Not Personally Engage In Protected Activity—Judgment for Employer Affirmed
Thompson v. N. Am. Stainless, 567 F.3d 804
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In claiming that Defendant terminated Plaintiff’s employment in retaliation for Plaintiff’s
fiancé’s EEOC complaint, summary judgment for Defendant is affirmed, where the Act does not
create a cause of action for third-party retaliation for persons who have not personally engaged in
protected activity.

Harassment (Hostile Environment)—Too Much Focus of Harassers’ Conduct and Not the
Effects on Employee—Summary Judgment for Employer Reversed
Gallagher v. C.H. Robinson Worldwide, Inc., 567 F.3d 263

In hostile work environment sexual harassment action, summary judgment for Defendant is
reversed where: 1) the District Court erred by focusing too narrowly on the harassers’ offensive
conduct rather than the effects on Plaintiff; and 2) although most of the conduct was not directed
at Plaintiff, it could still create a hostile work environment.

Evidence-Hearsay Business Records Exception, Race (Promotion)--Judgment for Employer
Reversed
Cobbins v. Tenn. Dept. of Transp., 566 F.3d 582

In action alleging that Defendant failed to promote Plaintiff based on his race, judgment for
Defendant is reversed, where the District Court erred by failing to admit evidence that the
candidate promoted instead of Plaintiff lied on his promotion application, as the evidence fell
under the business record exception to the hearsay rule.

Arbitration—Agreement Invalid--Contract Allowed Employer to Waive Costs Splitting
Mazera v. Varsity Ford Mgmt. Servs., LLC, 565 F.3d 997

In discrimination action, the denial of Plaintiff’s motion seeking a declaration that his agreement
to arbitrate was invalid is affirmed in part, where the arbitration agreement was a condition of
Plaintiff’s employment, but reversed in part, where the agreement allowed Defendant to waive
its cost-splitting provision.

Seventh Circuit

Racial Discrimination (Promotion)—Employee Failed to Create Issue As To Pretext--
Summary Judgment for Employer Affirmed
Stockwell v. City of Harvey, No. 09-2355, 2010 U.S. App. LEXIS 5277 (Mar. 12, 2010)

In white firefighters’ suit against a city claiming that it failed to promote them within its fire
department because of their race, summary judgment in favor of the city is affirmed where: 1)
the city, through its fire chief, has set forth legitimate, nondiscriminatory reasons for declining to
promote the plaintiffs to deputy and/or assistant chief; and 2) plaintiffs failed to produce
sufficient evidence to create a genuine issue of fact regarding whether the reasons were
pretextual.
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ADA and Title VII—Summary Judgment for Employer Affirmed As to Dismissal of ADA
and Title VII Claims But Reversed As To Timely Hostile Environment Claims
Turner v. Saloon, Ltd., 595 F.3d 679 .

In discrimination suit against his former employer, summary judgment in favor of defendant is
affirmed in part, reversed in part and remanded where: 1) the judgment of the district court is
affirmed to the extent that it dismissed plaintiff’s ADA claims, his overtime claims, and his Title
VII retaliation claim; but 2) judgment of the district court with respect to plaintiff’s hostile-
workplace claim based on alleged sexual harassment is reversed and remanded as the court
dismissed the claim after excluding most of the alleged instances of harassment as time-barred,
contrary to Supreme Court precedent establishing that in a hostile-workplace claim, acts of
harassment falling outside Title VII’s statute of limitations may be considered as long as some
act of harassment occurred within the limitations period.

Discrimination (Gender Pregnancy and Age) (Transfer, Termination) and Retaliation
Summary Judgment for Employer Affirmed
LaFary v. Rogers Group, Inc., 591 F.3d 903

In suit against her former employer for age and sex discrimination and retaliation after she was
terminated for taking more than six months of leave necessitated by complications with her
pregnancy, district court’s grant of defendant’s motion for summary judgment on all counts is
affirmed where: 1) district court properly granted motion for summary judgment on plaintiff’s
claim that a transfer was motivated by pregnancy discrimination as she has not presented
evidence that would support a finding that her employer knew that she was pregnant when he
decided the transfer; and 2) plaintiff’s evidence falls short of raising a genuine issue of fact on
her claim that defendant’s decisions to terminate her employment and then not to rehire her
violated Title VII’s prohibitions against pregnancy discrimination and retaliation.

Verdict for Employer Affirmed
Lewis v. City of Chicago Police Dep’t, 590 F.3d 427

In a police officer’s gender and employment discrimination and retaliation suit against the City
of Chicago and her supervisor, jury verdict for defendants is affirmed as plaintiff’s claims are
without merit and city and supervisor presented sufficient evidence to provide the jury a
reasonable basis to find in their favor, and the verdict was not against the manifest weight of the
evidence.

Religion, Race and Age—Summary Judgment for Employer Affirmed
Patterson v. Indiana Newspapers, Inc., 589 F.3d 357

In suit against their former employer alleging employment discrimination on the basis of their
religious belief that homosexual conduct is sinful and other claims, summary judgment in favor
of the employer is affirmed where: 1) plaintiff cannot show that she met the newspaper’s
legitimate performance expectations or that a similarly situated employee who did not share her
religious beliefs was treated more favorably; 2) the other plaintiff’s discrimination case based on
religion, race, and age, and his retaliations claim, also failed because he could not show that he
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was meeting the employer’s legitimate performance expectations; and 3) district court properly
dismissed the plaintiffs’ claims for negligent infliction of emotional distress as, under the
“modified impact” version of the tort, there is no evidence whatsoever to support such a claim.

Innocent Mistake—Dismissal of Affirmed
Milam v. Dominick’s Finder Foods, Inc., 588 F.3d 955

In six black produce clerks’ racial discrimination suit against their employer alleging that the
company classified two white women as produce clerks without proper notice that would have
enabled plaintiffs to claim hours from the women because of their seniority, dismissal of the suit
is affirmed as defendant presented evidence that it was an innocent mistake and plaintiffs
presented no rebuttal nor evidence of damages.

Summary Judgment for Employer Affirmed
Ford v. Minter Shapes & Serv., Inc., 587 F.3d 845

In case against his employer claiming racial harassment, wage discrimination, and retaliation,
summary judgment for employer is affirmed where: 1) there is no genuine issues of fact with
respect to the existence of racial harassment; 2) plaintiff failed to satisfy the fourth element
regarding disparate wage treatment because he adduced no evidence that higher paid workers
were similarly situated; and 3) plaintiff failed to present evidence that he suffered an adverse
employment action because he engaged in an activity protected by the Act.

Restructuring-Failure to Rehire-Stray Remarks—Judgment for Employer Affirmed
Scruggs v. Garst Seed Co., 587 F.3d 832

In an action raising claims of retaliation and a hostile work environment, summary judgment in
favor of plaintiff’s former employer is affirmed where: 1) the company did not retaliate against
plaintiff for filing the discrimination charge when it eliminated her position as it was eliminated
by a company-wide restructuring; 2) although plaintiff claims that the company also retaliated
against her when it did not hire her for one of the open positions after the restructuring, it hired
the person who had previously held the position; and 3) the relatively isolated gender-based
comments and remarks plaintiff’s supervisor directed toward her were not sufficiently severe or
pervasive to rise to the level of a hostile work environment.

Retaliation Discrimination—Summary Judgment for Employer Affirmed
O’Neal v. City of Chicago, 588 F.3d 406

In plaintiff’s second employment discrimination suit against the Chicago Police Department
(CPD) claiming retaliation and sex discrimination, summary judgment in favor of CPD is
affirmed where: 1) plaintiff provided insufficient evidence that she suffered an adverse
employment action because she engaged in statutorily protected activity by direct method of
proof that either of her two actionable transfers occurred because of her prior lawsuit or her 2006
grievance; 2) plaintiff did not provide sufficient evidence to establish a causal connection under
the indirect method of proof; and 3) plaintiff failed on her sex discrimination claim for the same
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reason as her retaliation claim, as she failed to adduce any evidence indicating that her actionable
transfers were because of her sex.

Race, Prima Facie Case—Summary Judgment for Employer Affirmed
McGowan v. Deere & Co., 581 F.3d 575

In race discrimination action under Title VII and section 1981, district court’s grant of
defendant’s motion for summary judgment is affirmed where plaintiff failed to make out a prima
facie case of racial discrimination because he was unable to demonstrate that a similarly situated
person not in the protected class was treated more favorably than he was. Further, even if
plaintiff could make out a prima facie case of race discrimination, he has not demonstrated that
Deere intentionally discriminated against him because of his race.

Retaliatory Discharge-Non-Renewal of Contract—Summary Judgment for Employer
Affirmed
Darchak v. City of Chicago Bd. Of Educ., 580 F.3d 622

In discrimination case, grant of defendant-board of education’s motion for summary judgment is
affirmed in part and reversed in part where: 1) district court did not err in dismissing plaintiff’s
retaliatory discharge claim as this does not cover renewal of a fixed-term employment contract;
2) plaintiff’s retaliatory discharge claim fails for another reason because the non-renewal of her
contract did not violate a clear mandate of public policy; 3) district court correctly dismissed
plaintiff’s First Amendment retaliation claim as she failed to demonstrate that the board either
delegated final policymaking authority to her supervisor or ratified their actions; but 4) for
purposes of a national origin discrimination claim, plaintiff demonstrated triable issues as to
whether the discrimination motivated the adverse employment action based on circumstantial
evidence of her supervisor’s racist remarks and non-renewal of her contract based on his
recommendation.

No Adverse Action (Constructive Discharge)—Summary Judgment for Employer Affirmed
Roby v. CWI, Inc., 579 F.3d 779

In sex discrimination and retaliation case, summary judgment in favor of defendants is affirmed
where: 1) plaintiff failed to demonstrate actual employment action as she was merely on leave
and not terminated; 2) plaintiff’s hostile work environment claim failed on alternative theory of
constructive discharge as there was insufficient evidence showing that working conditions were
so intolerable that she had to quit; 3) defendant was entitled to raise its affirmative defense that it
exercised reasonable care to prevent and correct the problem, and defendant demonstrated that
plaintiff failed to take advantage of the complaint procedure policy; and 4) plaintiff failed to
prove retaliation claim by either the direct method of proof or the indirect method and she cannot
make out a prima facie case of retaliation as she suffered no adverse employment action.
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Discrimination-Testing, Hostile Environment—Summary Judgment for Employer
Affirmed
Coffman v. Indianapolis Fire Dep’t, 578 F.3d 559

In an action brought by a female firefighter against a fire department and several employees
alleging sex and disability discrimination, privacy violations, and state law claims, dismissal and
summary judgment rulings for defendants are affirmed where: 1) requiring plaintiff to undergo
performance and psychological evaluations did not violate Title VII as plaintiff did not prove sex
discrimination by direct or circumstantial evidence, and thus failed to link her treatment with the
fact that she is female; 2) for purposes of a hostile work environment claim, plaintiff failed to
prove, objectively and subjectively, that she suffered harassment so severe and pervasive; 3)
requiring plaintiff to under psychological evaluations was not in violation of the ADA as such
examination or inquiry was shown to be job-related and consistent with business necessity; and
4) plaintiff’s substantive due process was not violated by disclosure of her medical records where
the department had a compelling interest in ensuring both the physical and mental well-being of
the its force; 5) plaintiff’s procedural due process was not violated by defendant’s failure to give
notice and hearing prior to her suspension, as plaintiff failed to identify any statutory provision
granting her a property interest in her employment as a firefighter.

Discrimination, Procedural (Timeliness of Charge)—Judgment for Employer Reversed
Laouini v. CLM Freight Lines, Inc., 586 F.3d 473

In discrimination case, district court’s grant of summary judgment for defendant on grounds that
the plaintiff failed to timely file a charge with the EEOC is vacated and remanded where
defendant failed to show absence of a genuine factual dispute over whether plaintiff’s charge had
been timely filed via fax where it was not the plaintiff who had to prove receipt, but the
defendant who had to prove the absence of receipt and a fax confirmation creates a factual
dispute sufficient to preclude summary judgment.

Discrimination, Retaliation, Hostile Environment, Prima Facie Case—Summary Judgment
for Employer Affirmed

Dear v. Shinseki, 578 F.3d 605

In discrimination case involving claims of race discrimination, retaliation, and hostile work
environment, summary judgment for defendant-Secretary of Veterans Affairs is affirmed where:
1) plaintiff failed to prove a prima facie case under the indirect theory of race discrimination that
she was meeting legitimate expectations, judged by whether the employee was performing
adequately at the time of the adverse employment action, and whether she has identified a
similarly situated employee; 2) plaintiff failed to prove that she suffered retaliation by showing
more or less the same factors required under the race discrimination claim; and 3) plaintiff failed
to prove (a) that her work environment was both objectively and subjectively offensive; (b) that
the harassment was based on her membership in a protected class;(c) that the conduct was either
severe or pervasive; and (d) that there is a basis for employer liability in order to pursue a hostile
work environment claim.

Discrimination (Promotion), Retaliation (Adverse Action), Hostile Environment—
Judgment for Employer Affirmed
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Hobbs v. City of Chicago, 573 F.3d 454

In discrimination action, district court judgment is affirmed where: 1) for purposes of plaintiff’s
race and gender discrimination actions, plaintiff failed to show she was similarly or better
qualified than the white male who received the promotions, and failed to show the city’s offered
non-discriminatory reasons for promoting the other candidate were pretextual; 2) plaintiff’s
retaliation claim failed as she did not prove that she suffered a materially adverse action taken by
the employer, and that there was a causal connection between a materially adverse action and her
engagement in statutorily protected activity; and 3) plaintiff’s hostile work environment claim
fails as the conduct complained of by plaintiff did not rise to the level of being severe or
pervasive so as to alter the conditions of the environment and create a hostile and abusive
working environment.

Discrimination (Promotion) and Retaliation(Adverse Action)—Summary Judgment for
Employer Affirmed
Stephens v. Erickson, 569 F.3d 779

In an action for discrimination and retaliation, district court’s grant of summary judgment for
defendant is affirmed where: 1) plaintiff failed to produce enough evidence to support an
inference that defendant’s failure to promote was in retaliation for his protected activity; 2) the
alterations to plaintiff’s job were not materially adverse and insufficient to dissuade a reasonable
employee from filing a discrimination charge; and 3) the court properly determined that certain
comments made by other employees were either hearsay or irrelevant to the issue of whether
plaintiff was terminated for a retaliatory purpose.

Discrimination (Termination) (Gender)—Judgment for Employer Affirmed
Farrv. St. Francis Hospital and Health Centers, 570 F.3d 829

In discrimination action, district court judgment is affirmed where: 1) plaintiff was not
discriminated against and fired because of his gender as the evidence that he accessed
inappropriate web sites provided a nondiscriminatory basis for the employer’s action, and
plaintiff also failed to show suspicious timing or ambiguous statements; 2) plaintiff’s state law
claims were properly dismissed as plaintiff was an at-will employee and defendant’s employee
handbook did not change the nature of his employment; and 3) plaintiff’s defamation claim
based on the report made by defendant and used during the grievance proceedings fails as
statements made by the employer to explain its actions are privileged.
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Discrimination (Gender), Hostile Environment and Retaliation (Reassignment)—Summary
Judgment for Employer Affirmed
Lucero v. Nettle Creek Sch. Corp., 556 F.3d 720

In discrimination and retaliation action, district court grant of summary judgment for defendant
is affirmed where: 1) the court properly ruled in favor of defendant on plaintiff’s retaliation
claims, as no reasonable employee would see plaintiff’s teaching reassignment as a materially
adverse employment action; 2) plaintiff’s employment discrimination claims fail, as she has not
submitted evidence to show a materially adverse employment action resulting from the alleged
discrimination; 3) plaintiff’s allegations of hostile work environment fail as a matter of law, and
under both Title VII and Title IX she cannot establish a prima facie case of harassment; and 4)
plaintiff did not demonstrate a genuine dispute of material fact as to any of her claims that
defendant breached the collective bargaining agreement.

Ninth Circuit

Section 1981 (Race), Arbitration—Unconscionability of Entire Arbitration Agreement
Must Be Determined by the Court
Jackson v. Rent-A-Center West, Inc., 581 F. 3d 912

In this race discrimination case, the prelude of the arbitration agreement included the following
language—“The Arbitrator, and not any federal, state, or local court or agency, shall have
exclusive authority to resolve any dispute relating to the interpretation, applicability,
enforceability or formation of this Agreement including, but not limited to any claim that all or
any part of this Agreement is void or voidable.”

Plaintiff argued that the arbitration clause was unconscionable substantively (lack of mutuality,
unfair discovery provisions, arbitrator’s fee split between the parties) and procedurally (take-it-
or-leave it). The district court held the above-quoted clause consigned enforceability issue to the
arbitrator, and thus compelled arbitration. It also held Plaintiff did not demonstrate the
agreement was substantively unconscionable.

Citing Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440 (2006), the court held that where
a party specifically challenges arbitration provisions as unconscionable and hence invalid,
whether the arbitration provisions are unconscionable is an issue for the court to determine,
applying the relevant state contract law principles. This rule applies even where the agreement’s
express terms delegate that determination to the arbitrator. It held that where, as here, an
arbitration agreement delegates the question of the arbitration agreement’s validity to the
arbitrator, a dispute as to whether the agreement to arbitrate arbitrability is itself enforceable is
nonetheless for the court to decide as a threshold matter.”

On appeal the Ninth Circuit reversed, and remanded to the District Court to determine whether
the coverage and discovery provisions of the agreement were substantively unconscionable.
Noting that the employer argued that the court should limit its inquiry to the language of the
contract when determining whether the parties clearly and unmistakably agreed to arbitrate, the
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Court said that was not what the Supreme Court contemplated in First Options of Chicago, Inc.
v. Kaplan, 514 U.S. 938 (1995):

First Options indicates that the presumption—that courts determine whether
parties agreed to arbitrate—can only be overcome with “clear and unmistakable
evidence” of such an intent. It did not suggest, however, that where arbitration
provisions—unlike other contractual provisions—are concerned, clear contractual
language is enforceable per se. Rather, the Court stated that ‘[w]hen deciding
whether the parties agreed to arbitrate a certain matter (including arbitrability),
courts generally should apply ordinary state-law principles that govern the
formation of contracts.” The Court explained that “[j]ust as the arbitrability of the
merits of a dispute depends upon whether the parties agreed to arbitrate that
dispute, so the question ‘who has the primary power to decide arbitrability’ turns
upon what the parties agreed about that matter

Discrimination (Gender), Procedure (Subjective Criteria Cannot Be Considered at First
Stage of McDonnell Douglas Test)—Summary Judgment for Employer Reversed
Nicholson v. Hyannis Air Serv., Inc., 580 F.3d 1116

In an action claiming that defendant discriminated against plaintiff airline pilot on account of her
sex when it suspended her from flying certain routes, summary judgment for defendant is
reversed where: 1) crew resource management skills were a subjective qualification that could
not be considered in evaluating a plaintiff’s qualifications at the first step of the McDonnell
Douglas test; and 2) similarly situated male pilots were treated more favorably than plaintiff was.

The airline perceived trouble in Nicholson’s performance—not necessarily with her ability to fly
the plane, but to cooperate with others. The evaluation of a pilot’s communication and
cooperation skills requires a subjective evaluation of the pilot’s attitude, manner, tone, and other
similar traits — evaluations that are inherently subjective. If such subjective criteria are
considered in evaluating a plaintiff ‘s qualifications at step one of the McDonnell Douglas
inquiry, the entire burden shifting scheme collapses into a single inquiry into the truth of a
subjective claim regarding Nicholson’s alleged inadequacies.

Pretext Evidence—Summary Judgment for Employer Reversed
EEOCv. Boeing Co., 577 F. 3d 1044

In a sex discrimination action by the EEOC, summary judgment for defendant-employer is
reversed where the EEOC introduced adequate evidence from which a reasonable jury could

conclude that the reasons defendant advanced to justify its employment actions were pretextual.

Pretext—Jury Instructions Not Necessary
Browning v. US, 567 F. 3d 1038

In an employment discrimination action alleging retaliation for filing an EEO Opportunity
complaint, judgment for Defendant is affirmed, where, so long as the jury instructions set forth
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the essential elements a plaintiff must prove, a District Court does not abuse its discretion in
declining to give an instruction explicitly addressing pretext.

Religion/Retaliation—Judgment for Employee Affirmed
EEOC v. Go Daddy Software, Inc., 581 F. 3d 951

In an action by the EEOC claiming that defendant terminated an employee in retaliation for
engaging in protected activity, judgment for plaintiff is affirmed where: 1) there was sufficient
evidence for a reasonable jury to conclude that plaintiff complained of discrimination based on
his religion; and 2) the jury could reasonably conclude that the employee had the option of
returning to his original sales position at defendant company.

Tenth Circuit

Religion—Summary Judgment for Defendant Affirmed in Part
DeFreitas v. Horizon Inv. Mgmt. Corp., 577 F. 3d 1151

In a action alleging improper termination while Plaintiff she was on medical leave, summary
judgment for Defendant is affirmed in part, where Plaintiff failed to present sufficient evidence
of the intent necessary for religious discrimination; but reversed in part, where there were many
reasons to question Defendants’ evidence regarding the alleged grounds for Plaintiff’s
termination.

Eleventh Circuit

Retaliation (Gender)—Summary Judgment for Employer Reversed
Hester v. North Alabama Center for Educational Excellence, 2009 U.S. App. LEXIS 25225, No.
08-17037, November 17, 2009.

Retaliation claim requires reconsideration in light of Burlington Northern and Santa Fe Ry. Co.
v. White, 548 U.S. 53, 126 S. Ct. 2405 (2006). The district court applied this court’s pre-
Burlington standard to Hester’s retaliation claim and required her to show that she suffered “an
adverse employment action” that had a “tangible, negative effect on her employment.” In
Burlington, the Supreme Court broadened the type of employer conduct considered actionable
under Title VII’s retaliation provision and held that a plaintiff need only show that the
employer’s actions were “harmful to the point that they could well dissuade a reasonable worker
from making or supporting a charge of discrimination.

Title VII and ADEA—Summary Judgment for Employer Reversed As To Retaliation
Claims—After Employer Produces Evidence of Legitimate, Non-Retaliatory Explanation,

Court May Not Consider Deficiencies of Prima Facie Case
Jones v. Bernanke, 557 F.3d 670

In this employment discrimination case, the district court, found the employee had failed to make

out a prima facie case of either discrimination or retaliation, and granted summary judgment to
the employer. The court affirmed as to the discrimination claims on the alternative ground that
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they were not properly before the district court. But, is reverse and remand as to the retaliation
claims. Given that the employer asserted its legitimate, non-retaliatory explanation, our
precedent required the district court to abandon its focus on perceived deficiencies in the prima
facie case and to proceed instead to the only issue properly before it, i.e., the question of
retaliation vel non.

Promotion--Liability Judgment for Employee Affirmed But Reversed As to Remedies-Back
Pay and Injunction

Brown v. Ala. Dep’t of Trans., 02/23/10, 08-1437, cert. den’d, 129 S. Ct. 2864, 174 L. Ed. 2d
582

In a Title VII action alleging a racially discriminatory failure to promote plaintiff, judgment for
plaintiff is affirmed in part where there was ample evidence of racial discrimination specific to
three of the promotions at issue, suggesting that defendant’s proffered reasons were pretextual.
However, the judgment is reversed in part where: 1) the evidence was insufficient to support a
finding of discrimination or retaliation as to the remaining six promotions; 2) the jury’s backpay
award was plainly a cumulative figure reflecting each of the promotions, and thus a remand for
recalculation was required; and 3) clarification was also required as to a portion of a permanent
injunction requiring that plaintiff be instated to a “comparable position” pending her promotion.

Section 1981—Insufficient Complaint—Dismissal Affirmed
Jimenez v. WellStar Health Sys., 02/18/10, 09-10917

In an action alleging racially discriminatory suspension of a physician’s medical staff privileges,
dismissal of the complaint is affirmed where: 1) the complaint did not adequately plead that
defendant’s alleged discrimination concerned activities enumerated by 42 U.S.C. section 1981;
2) the suspension of medical staff privileges did not implicate any rights protected by section
1981; and 3) conspiracies to violate rights protected under section 1981 were likewise
insufficient to form the basis of a section 1985(3) claim. To state a claim for non-employment
discrimination under § 1981, a plaintiff must allege (1) he is a member of a racial minority, (2)
the defendant intended to racially discriminate against him, and (3) the discrimination concerned
one or more of the activities enumerated in the statute.

Hostile Environment—Derogatory Language--Summary Judgment for Employer Reversed
Reeves v. C.H. Robinson Worldwide, Inc., 569 F. 3d 1290

In a hostile work environment action based on the frequent use of gender derogatory language
addressed specifically to women as a group in the workplace, summary judgment for defendant
is reversed where the evidence was sufficient to afford the inference that the offending conduct
was based on the sex of the employee.

Damages—Compensatory Award for Emotional Damages and Punitive Damages Upheld,

But Plaintiff Was Not Prevailing Party under Title and Not Entitled to Attorneys’ Fees
Myers v. Central Fla. Invs., Inc., 592 F.3d 1201
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In a battery and sexual harassment action, partial judgment for plaintiff and for defendants is
affirmed where: 1) defendants failed to show that the compensatory award for emotional
damages equal to a claimant’s annual income evinced prejudice, passion or corruption on the
part of the jury; 2) the $506,847.75 punitive award bore a reasonable relationship both to the
harm plaintiff suffered and to the harm likely to result should defendants not be penalized now;
and 3) plaintiff was not a prevailing party on her Title VII claim and thus was not entitled to
attorney’s fees.

Discrimination (Gender) Termination—Judgment for Employer Affirmed
Czekalski v. LaHood, 589 F.3d 449

In an action alleging that plaintiff’s supervisor at the Federal Aviation Administration
discriminated against her on the basis of sex by reassigning her to an inferior position, judgment
for defendant is affirmed where: 1) the magistrate judge correctly instructed the jury on the
relevant legal theory; and 2) plaintiff did not identify any evidence peculiarly available to
defendant that it did not produce and that would shed light on her claim.

Retaliation—Summary Judgment for Employer Affirmed
Taylor v. Solis, 571 F. 3d 1313

In a sexual harassment action, summary judgment for Defendant is affirmed, where no
reasonable jury could infer that Defendant retaliated against Plaintiff when it treated her as
having taken leave without permission.

Discrimination (Race), Promotion—Summary Judgment for Employer Affirmed
Hendricks v. Geithner, 568 F. 3d 1008

In a Title VII action for Defendant’s allegedly racially discriminatory failure to promote

Plaintiff, summary judgment for Defendant is affirmed, where Plaintiff failed to offer evidence
supporting an inference that, absent discrimination, she would have been picked for the job.
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UNIFORMED SERVICES EMPLOYMENT AND REEMPLOYMENT RIGHTS ACT
(USERRA)

Fifth Circuit

Cumulative Leave, Untimely Application for Reemployment, Abandonment of Civilian
Career
Erickson v. US Postal Service, 571 F.3d 1364

In an action brought by a former postal service employee, Merit Systems Protection Board
judgment is affirmed in part and reversed in part where: 1) the Board erred in rejecting plaintiff’s
claim of unlawful discrimination based on his military service as plaintiff’s cumulative military
absence at the time of his removal did not exceed five years and thus he retained employment
rights under the Act 2) the Board properly held that plaintiff failed to make a timely application
for reemployment under the Act and thus defendant did not unlawfully refuse to reemploy him
after his service; and 3) the case is remanded so that the Board can explicitly address whether
plaintiff waived his rights by abandoning his civilian career to pursue one in the military.

Sixth Circuit

Termination—Judgment for Plaintiff Affirmed
Hance v. Norfolk S. Ry. Co., 571 F.3d 511

In action claiming that Defendant terminated Plaintiff based on his military service, judgment for
Plaintiff is affirmed where evidence of anti-military animus from a decision maker, combined
with the close temporal relationship between Plaintiff’s leave for military service and his
discharge, were sufficient to support the District Court’s finding that Plaintiff was discharged in
violation of the Act.

Seventh Circuit

Cats Paw—Reversing Jury Verdict for Employee
Staub v. Proctor Hospital, 560 F.3d 647, 130 S. Ct. 352 (2009)

Motion for leave to proceed as veteran granted (October 5, 2009); 130 S. Ct. 573 Solicitor
General invited to file brief expressing the views of the United States (November 9, 2009).

Staub alleged he was discharged in violation of the Act. Plaintiff Staub prevailed after a jury
trial. The 7™ Circuit reversed. Staub proceeded under the “cat’s paw” theory. Under that
theory, the discriminatory animus of a non-decision maker is imputed to the decision maker
where the former has singular influence over the latter and uses that influence to cause an
adverse employment action. The court held that, prior to admitting evidence of non-decision
maker animus, a trial court “should determine whether a reasonable jury could find “singular
influence” on the evidence to be presented. The court reasoned, “[a]llowing the jury to entertain
the cat’s paw theory and decide whether there was singular influence, but only upon a prior
determination that there is sufficient evidence for such a finding, is consistent with Federal Rule
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of Evidence 104(b).” (FRE Rule 104. Preliminary Questions: Relevancy conditioned on fact.
“When the relevancy of evidence depends upon the fulfillment of a condition of fact, the court
shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of
the fulfillment of the condition.”)

The court concluded that the trial court erred in neglecting to make this primary determination,
and found there existed insufficient evidence of singular influence to allow evidence of non-
decision maker animus to be presented to the jury

On Nov. 9, 2009, the Supreme Court asked the Solicitor General for the government's views on
the case of this case. The issue is under what circumstances may an employer be held liable
based on the unlawful intent of officials who caused or influenced but did not make the ultimate
employment decision. The federal circuit courts are split on the concept of holding an employer
liable for unlawful discrimination by someone other than the primary decision-maker. The 1st,
3d, 5th and 9th circuits have all upheld a cat's paw claim where the terminated employee could
prove that a biased worker actually influenced the final decision. At the other end of the
spectrum, the 4th Circuit has held that if the final decision-maker's motive is pure, an employer
cannot be held liable for a subordinate's alleged bias. The 10th Circuit requires evidence that the
biased subordinate caused the firing or demotion through his discriminatory recommendations,
reports or actions.

Discrimination, Statute of Limitations—Judgment for Employer Affirmed
Middleton v. City of Chicago, 578 F.3d 655

In discrimination action brought against the City of Chicago by a former member of the United
States Air force, district court’s judgment is affirmed where: 1) plaintiff’s claim was barred by
the four-year statute of limitations provided by 28 U.S.C. section 1658(a); and 2) the Veterans’
Benefits Improvement Act’s amendment expressly stating that statute of limitations does not
apply to USERRA, has no retroactive effect.

No Adverse Action (Schedule Changes)—Summary Judgment for Employer Affirmed
Crews v. City of Mt. Vernon, 567 F.3d 860

District court’s grant of summary judgment for defendant is affirmed where: 1) the police
department’s rescission of work scheduling preferences for plaintiff and other National Guard
employees did not violate the Act, as the work scheduling policy for Guard employees was
strictly voluntary, and plaintiff has not claimed that any contract or other provision of law
required the defendants to maintain the policy; and 2) plaintiff failed to establish a materially
adverse employment action and suffered no actionable retaliation for voicing his opposition to
the rescission of the work scheduling policy.
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APPENDIX A

Proposed Rule: Regulations under the Genetic Information Nondiscrimination Act of 2008,
29 CFR PART 1635

SUMMARY: The Equal Employment Opportunity Commission (""EEOC’’ or "‘Commission’’) is issuing a
proposed rule that would implement Title II of the Genetic Information Nondiscrimination Act of 2008 (""GINA™).
Congress enacted Title II of GINA to protect job applicants, current and former employees, labor union members,
and apprentices and trainees from discrimination based on their genetic information. Title II of GINA requires the
EEOC to issue implementing regulations. The Commission is proposing these rules under that authority to provide
all persons subject to Title II of GINA additional guidance with regard to the law’s requirements. The Commission
invites written comments from members of the public on these proposed rules and on any specific issues related to
this proposal.

DATES: Comments regarding this proposal must be received by the Commission on or before May 1, 2009.

Section-by-Section Analysis of the Regulation

Section 1635.1 Purpose

Section 1635.3 Definitions Specific to GINA

Section 1635.4 Prohibited Practices—In General
Section 1635.5 Limiting, Segregating, and Classifying
Section 1635.6 Causing an Employer to Discriminate
Section 1635.7 Retaliation

Section 1635.8 Acquisition of Genetic Information
Section 1635.9 Confidentiality

Section 1635.10 Enforcement and Remedies

Section 1635.11 Construction

Section 1635.1 Purpose

In this section, the Commission sets forth the general purposes of GINA. Title II of GINA restricts the deliberate
acquisition of genetic information by covered entities, prohibits use of genetic information in employment
decision-making, requires that genetic information be kept confidential (which includes maintaining written genetic
information that exists in paper or electronic form as a confidential medical record), and places strict limits on
disclosure of genetic information.

Section 1635.2 Definitions—General

The Commission reiterates the definitions set forth in GINA section 201, many of which come from Title VII of
the Civil Rights Act of 1964. However, where the statute merely incorporates by reference different categories of
covered employees, the proposed regulation describes more fully the employees GINA protects. Moreover, GINA
specifically provides that the term ““employee’’ includes applicants, see 42 U.S.C. 2000ff- 1(a) (1), and the Supreme
Court has held that the term ““employee’” under Title VII includes former employees. See Robinson v. Shell Oil Co.,
519 U.S. 337, 346 (1997). Accordingly, the proposed regulation makes clear that the term "“employee’’ includes an
applicant and a former employee. Similarly, the proposed regulation provides a concise explanation of the
employers covered by GINA, rather than following the statute’s example of providing citations to definitions of
“employer’’ provided by other laws. For example, the proposed regulation explains that Indian tribes, as well as
bona fide private clubs (other than labor organizations) that are exempt from taxation under section 501(c) of the
Internal Revenue Code of 1986, are not employers, rather than merely referring to Title VII’s exclusion of these
groups from the definition of ““employer.’”” See 42 U.S.C. 2000e (b)(1) and (2).

The proposed regulation includes a definition of “*covered entity.”” This proposed regulation uses the term to refer
to all entities subject to Title I of GINA: The different categories of GINA-covered employers (private sector, state
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and local government, Congressional employers, executive branch, federal/civil service), as well as employment
agencies, labor organizations, and joint labor- management training and apprenticeship programs. The proposed
regulation uses the term *"covered entity’” when describing the requirements or prohibited practices applicable to all
entities subject to Title II of GINA, thus avoiding some of the repetition found in sections 202-205 of the statute.
This use of the term "“covered entity’’ as a simplifying shorthand to aid in the readability of the proposed regulation
is similar to EEOC’s use of “‘covered entity’’ in the regulation implementing Title I of the Americans with
Disabilities Act, 42 U.S.C. 12111 (ADA). The term *"covered entity’’ in this proposed regulation is not intended to
be synonymous with use of the same term in Title I of GINA, in regulations implementing Title I of GINA or
HIPAA, or in section 206(c) of GINA (which specifically refers to HIPAA covered entities).

The proposed regulation says that the term '‘covered entity’’ includes an ““employing office.”” The term
“employing office,”” referenced in sections 201 and 207 of GINA, is used in the Congressional Accountability Act,
which protects employees in the legislative branch. See 2 U.S.C. 1301(9). Although the EEOC has no enforcement
authority under the Congressional Accountability Act, as the only agency with authority to issue regulations under
Title IT of GINA, we believe that referencing that law in this proposed regulation is appropriate to put employees in
the legislative branch and covered employing offices on notice of their rights and responsibilities under GINA.

Section 1635.3 Definitions Specific to GINA

GINA includes six terms not found in any of the other employment discrimination statutes that the Commission
enforces. This proposed regulation provides some additional guidance regarding these terms, and EEOC seeks
comment both as to what is, and is not, included in this preamble or in the text of the proposed regulation. The
Commission notes that DOL, HHS, and the Treasury have published a Request for Information (RFI) under GINA
Title I. See 73 FR 60208 (October 10, 2008). All comments submitted under this proposed rule and the RFI are
being shared among the Federal Agencies.

Section 1635.3(a) Family Member

The statute defines an individual’s *“family member’’ both by reference to ERISA section 701(f)(2) and as
extending to the individual’s fourth degree relatives. First, section 201(3)(a) of GINA states that family member is
defined as "‘a dependent (as that term is used for purposes of section [701(f)(2) of ERISA]’’ of the individual. For
purposes of Title II, the Commission has determined that the dependents covered by Title II are limited to persons
who are or become related to an individual through marriage, birth, adoption, or placement for adoption.\4\

\4\ The Commission’s definition of *"dependent’’ is solely for purposes of interpreting Title II of GINA, and is
not relevant to interpreting the term ““dependent’” under Title I of GINA or under section 701(f)(2) of ERISA and
the parallel provisions of the Public Health Service Act and the Internal Revenue Code. The Commission believes
its interpretation of the term " family member,’’ particularly the way in which GINA’s reference to section 701(f)(2)
of ERISA relates to that term, is consistent with the plain language of both section 701(f)(2) and Title II of GINA,
furthers Congress’s intent to prohibit genetic discrimination in the employment context, and provides covered
entities with clear standards governing compliance with the law.

Second, GINA includes as family members persons related from the first to the fourth degree of an individual.
The degree of relationship, which reflects the average proportion of genes in common between two individuals, is
determined by counting generational levels separating them. The GINA provisions thus include the individual’s
children, siblings, and parents (first degree) and extend to great-great grandparents and first cousins once removed
(the children of a first cousin), as well as family members who are in between the individual and these persons
(including parents, siblings, half-siblings, nieces, nephews, grandparents, great grandparents, aunts, uncles, great
aunts and uncles, and first cousins).

Section 1635.3(b) Family Medical History
The proposed regulation includes a definition of “‘family medical history’’ because it is a term used in the

statute’s discussion of prohibited employment practices, but it is not specifically defined by the statute. In the
legislative history of GINA, Congress stated that the term " family medical history [should] be understood as it is
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used by medical professionals when treating or examining patients.”” S. Rep. No. 110-48, at 16. In particular, the
Senate Report notes as follows:

[TThe American Medical Association (AMA) has developed an adult family history form as a tool to aid the
physician and patient to rule out a condition that may have developed later in life, which may or may not have been
inherited. This form requests information about the patient’s brothers, sisters, and their children, biological mother,
the mother’s brothers, sisters, and their children, maternal grandfather, maternal grandmother, biological father, the
father’s brothers, sisters, and their children, paternal grandfather and paternal grandmother. The committee expects
that the use of **family history’’ in this bill will evolve with the medical profession and the tools it develops in this
area.

Id. The Report further notes that **a family medical history could be used as a surrogate for a genetic trait,”’ id., and
that the definition of *"genetic information’” had to include ' family medical history’’ to prevent a covered entity
from making decisions about an individual’s health based on the existence of an inheritable disease of a family
member. See also id. At 28 (reiterating the Title I discussion of family medical history in the Report section
addressing Title II).\5\

\5\ Since 2004 the U.S. Surgeon General’s Family History Initiative has actively promoted the collection and use
of family history information in clinical settings, including featuring a bilingual Web-based tool through which the
user creates and organizes his/her family health history (http://www.hhs.gov/ family history/). GINA is not intended
to limit the collection of family medical history by health care professionals for diagnostic or treatment purposes.

Section 1635.3(c) Genetic Information

GINA section 201(4) and the proposed regulation define genetic information to include information from genetic
tests, the genetic tests of family members, family medical history, and genetic information of a fetus carried by an
individual or an individual’s family member or an embryo lawfully held by an individual or family member
receiving assistive reproductive services. Genetic information also includes information about an individual’s or
family member’s request for or receipt of genetic services. The statute and proposed regulation exclude from
coverage information about an individual’s or family member’s age or gender.

Section 1635.3(d) Genetic Monitoring

Genetic monitoring is defined in GINA section 201(5) as the *“periodic examination of employees to evaluate
acquired modifications to their genetic material caused by the toxic substances they use or are exposed to in
performing their jobs.”” The proposed regulation uses language similar to that found in the statute in defining the
term. As more fully described in 1635.8(b)(5) and its accompanying Preamble discussion, a covered entity may
acquire genetic information as part of genetic monitoring that is either required by law or voluntarily undertaken,
provided the entity complies strictly with certain conditions.

Section 1635.3(e) Genetic Services

The term *"genetic services’’ is defined in GINA section 201(6). It includes genetic tests, genetic counseling, and
genetic education. Making an employment decision based on knowledge that an individual has received genetic
services violates GINA, even if the covered entity is unaware of the specific nature of the genetic services received
or the specific information exchanged in the course of providing them.

Section 1635.3(f) Genetic Test

GINA section 201(7) defines '"genetic test’” to mean the '‘analysis of human DNA, RNA, chromosomes,
proteins, or metabolites, that detects genotypes, mutations, or chromosomal changes.”” Genetic tests are used to
detect gene variants associated with a specific disease or condition. For example, tests to determine whether an
individual carries the genetic variant evidencing a predisposition to breast cancer—whether the individual has the
BRCAL1 or BRCA2 variant—or to determine whether an individual has a genetic variant associated with hereditary
nonpolyposis colorectal cancer are genetic tests. It is important to note, however, that the presence of a genetic
variant relating to a predisposition to disease is not evidence of, and does not equate to, disease. Similarly, a positive
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test for a genetic variant as strongly penetrant as Huntington’s Disease does not equate to the presence of the
disease, even though development of the disease is almost inevitable.

The Commission invites comments on the scope of the term " genetic test.”” The proposed regulation includes two
examples of tests that are not genetic: a test for the presence of a virus that is not composed of human DNA, RNA,
chromosomes, proteins, or metabolites and a test for drug or alcohol use. Another example of what is not a genetic
test and might be mentioned, either in the text of the regulation or in the final preamble, is a test for infectious and
communicable diseases that may be transmitted through food handling, which, the Commission believes, is not
covered by the definition of “*genetic test.”” Similarly, routine tests such as complete blood counts, cholesterol tests,
and liver-function tests would not be protected under GINA. We seek comment as to how the term should be
applied, whether the proposed regulation should be more or less expansive, and whether it or the preamble should
provide examples of what should be included or excluded.

The Commission further notes that the Title II definition of *"genetic test’” differs from the definition of this term
in Title I. Specifically, the Title II definition of *"genetic test’” does not have the express exclusion that Title I does
for “*an analysis of proteins or metabolites that is directly related to a manifested disease, disorder, or pathological
condition that could reasonably be detected by a health care professional with appropriate training and expertise in
the field of medicine involved.”” GINA 101(d), 29 U.S.C. 1191b- (d)(7)(B). Title II does not require this language of
exclusion because Congress determined that these uses *are not applicable in the employment context.”” S. Rep. No.
110-48 at 28. However, as explained below, the Commission borrowed from Title I’s use of the term “‘manifest’” in
the definition of "*genetic test’” in formulating a definition of *'manifested or manifestation.’’

Section 1635.3(g) Manifestation or Manifested

We have added a definition of '“manifestation or manifested’’ to the proposed regulation, because sections
201(4)(A)(iii) and 210 use the terms. Specifically, GINA section 201(4)(A)(iii), defining "'genetic information,”’
refers to the “"manifestation of a disease or disorder in family members’’ of an individual, and section 210, entitled
“"Medical information that is not genetic information,”’ refers to a “‘manifested disease, disorder, or pathological
condition.”” The definition of "‘manifestation or manifested’’ was developed with the assistance of the National
Human Genome Research Institute, an Institute within the National Institutes of Health. The proposed regulation
defines "'manifestation or manifested’’ to mean, with respect to a disease, disorder, or pathological condition:

That an individual has been or could reasonably be diagnosed with the disease, disorder, or pathological condition
by a health care professional with appropriate training and expertise in the field of medicine involved. For purposes
of this part, a disease, disorder, or pathological condition is not manifested if the diagnosis is based principally on
genetic information or on the results of one or more genetic tests.

This understanding of the term “'manifested’’ is consistent both with the definition of genetic test found in Title
I, which permits use of certain diagnostic tests in order to determine whether an individual has a current—or
manifest—disease, disorder, or condition, see id. At 6, and with the notion, discussed above in conjunction with the
definition of genetic test (section 1635.3(f)), that the mere presence of a genetic variant does not mean that an
individual has an associated condition, disease, or disorder. The presence of a genetic variant alone does not
constitute a diagnosis; other signs or symptoms must be present. This interpretation is consistent with current ERISA
regulations which prohibit a group health plan, and a health insurance issuer offering group health insurance
coverage, from imposing a preexisting condition exclusion relating to a condition based solely on genetic
information. However, if an individual is diagnosed with a condition, even if the condition relates to genetic
information, the plan may impose a preexisting condition exclusion with respect to the condition, subject to other
HIPAA portability requirements. See 29 CFR 2590.701-3(b)(6)(i). Thus, for example, a woman who has group
health plan coverage and has the BRCA1 gene variant may not be subject to a preexisting condition exclusion
merely because she has the variant. Id. Example at 2590.703(b)(6)(ii).

Similarly, Huntington’s disease (HD) is an example of a genetic disease that is not diagnosed solely through use
of a genetic test; other signs and symptoms must be present. The presence of the genetic variant virtually guarantees
the later development of disease, but the disease does not usually manifest until adulthood. Therefore, even when a
genetic variant is 100 percent predictive for development of disease, the presence of the variant does not by itself
equal diagnosis of the disease.
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Section 1635.4 Prohibited Practices—In General

In describing the prohibited practices under GINA Title II, Congress adopted language similar to that used in
Title VII and other equal employment statutes, evincing its intent to prohibit discrimination with respect to a wide
range of covered entity practices, including hiring, promotion and demotion, seniority, discipline, termination,
compensation, and the terms, conditions, and privileges of employment. In separate GINA sections 203-205, the
statute notes additional covered actions of employment agencies (failing or refusing to refer for employment), labor
unions (excluding or expelling from membership), and training, retraining, and apprenticeship programs (denying
admission to or employment in such programs).

Section 1635.5 Limiting, Segregating, and Classifying

The proposed regulation reiterates the statutory language barring actions by covered entities that may limit,
segregate, or classify employees because of genetic information. For example, an employer could not reassign
someone whom it learned had a family medical history of heart disease from a job it believed would be too stressful
and might eventually lead to heart-related problems for the employee. This section also makes clear that although
the language of the statute specifically prohibits actions that have the " “purpose or effect’” of limiting, segregating,
or classifying individuals on the basis of genetic information, neither the statute nor the proposed regulation creates
a cause of action for disparate impact. Section 208 of GINA specifically prohibits such actions, and establishes the
Genetic Non- Discrimination Study Commission, to examine "'the developing science of genetics’’ and recommend
to Congress *'whether to provide a disparate impact cause of action under this Act.”” The proposed regulation does
not address the establishment of this Commission, which is scheduled to begin its work on May 21, 2014.

Section 1635.6 Causing an Employer To Discriminate

GINA sections 203(c),204(c,) and 205(d) expressly bar employment agencies, labor organizations, and
apprenticeship or other training programs from causing an employer to discriminate on the basis of genetic
information. These sections recognize that employers engage in most of the employment-related activities that the
Act reaches. Other covered entities, however, might engage in conduct that could cause an employer to discriminate.
For example, an employment agency or union might share or attempt to share genetic information it obtained
whether legally or not) about a client or member with an employer in an effort to affect the individual’s employment
prospects. Such conduct would violate sections 203(c) and 204(c).

Although section 202 does not include a similar provision explicitly prohibiting an employer from causing
another covered entity to discriminate, it is well settled under Title VII that the definition of employer includes
employers’ agents under common law agency principles. See Vinson v. Meritor Savings Bank, 477 U.S. 57, 72
(1986). Because GINA incorporates Title VII’s definition of employer, including the application of common law
agency principles, GINA would bar an employer from engaging in actions that would cause another covered entity
acting as its agent to discriminate. For example, an employer that directed an employment agency to ask applicants
for genetic information or told the employment agency not to send it candidates with a family medical history for
certain conditions would violate GINA. An employment agency that acted pursuant to the employer’s direction
would be liable for violating GINA either directly, because the law applies to employment agencies, or as an agent
of the employer. Similarly, an employer would violate GINA if it used a labor organization’s hiring hall to obtain
genetic information in making job referrals, and the labor union would be liable under GINA either directly or as the
employer’s agent.

Section 1635.7 Retaliation

The proposed regulation reiterates the statutory prohibition against retaliation where an individual opposes any
act made unlawful by GINA, files a charge of discrimination or assists another in doing so, or gives testimony in
connection with a charge. Because Congress adopted in GINA the language of the anti-retaliation provision in Title
VII of the Civil Rights Act of 1964, the Commission believes that Congress intended the standard for determining
what constitutes retaliatory conduct under GINA to be the same as the standard under Title VII, as announced by the
Supreme Court in Burlington Northern & Santa Fe Ry. V. White, 548 U.S. 53 (2006). In that case, the Court held
that Title VII’s anti-retaliation provision protects an individual from conduct, whether related to employment or not,
that a reasonable person would have found "'‘materially adverse,”” meaning that the action “‘well might have
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‘dissuaded a reasonable worker from making or supporting a charge of discrimination.” ** Id. At 57-58 (citations
omitted).

Section 1635.8 Acquisition of Genetic Information

Each of the discrete GINA sections addressing the conduct of employers, employment agencies, labor
organizations, and apprenticeship or other training programs includes a section prohibiting covered entities from
requesting genetic information from applicants, employees or other individuals; from requiring that applicants or
employees provide genetic information; or from purchasing genetic information about an applicant or employee.
Each section also includes the same five exceptions. Sections 202, covering employers, and 205 covering joint
labor-management training and apprenticeship programs, include a sixth exception. The proposed regulation
addresses each of the exceptions. Covered entities are cautioned, however, that the use of genetic information to
discriminate, no matter how that information may have been acquired, is prohibited.

Inadvertently Requesting or Requiring Genetic Information: First, a covered entity that *“inadvertently requests or
requires family medical history’’ from an individual does not violate GINA. Congress intended this exception to
address what it called the ™" “water cooler problem’ in which an employer unwittingly receives otherwise prohibited
genetic information in the form of family medical history through casual conversations with an employee or by
overhearing conversations among co-workers.”” S. Rep. No. 110-48, at 29; see also H.R. Comm. On Education and
Labor, Genetic Information Nondiscrimination Act of 2007, H.R. Rep. No. 110-28 part I, 37-38 (2008) (H.R. Rep.
No. 110-28, part I). Congress did not want casual conversation among co-workers regarding health to trigger
federal litigation whenever someone mentioned something that might constitute protected family medical history.
The Commission’s proposed regulation thus notes that a covered entity inadvertently acquires family medical
history where a manager or supervisor overhears a conversation among co-workers that includes information about
family medical history (e.g., a conversation in which one employee tells another that her father has Alzheimer’s
disease), or receives an unsolicited e-mail message from a co-worker that includes genetic information.

Although the language of this exception in GINA specifically refers to family medical history, the Commission
believes that it is consistent with Congress’s intent to extend the exception to any genetic information that an
employer inadvertently acquires. The Commission does not believe, for example, that Congress intended that an
employer would be liable for the acquisition of genetic information because it overhears a conversation in which one
employee tells another that her mother had a genetic test to determine whether she was at increased risk of getting
breast cancer. If the exception were read to cover only family medical history, this type of acquisition of genetic
information would violate GINA, even though it occurred inadvertently, because information that a family member
has had a genetic test, while genetic information, is not information about the occurrence of a disease or disorder in
a family member. The Commission also understands this exception to apply in any situation in which an employer
might inadvertently acquire genetic information, not just situations involving conversations between co- workers
that are overheard. The proposed regulation provides an illustrative list of situations where we believe the
acquisition comes within Congress’s intent. Thus, for example, the exception applies when the covered entity, acting
through a supervisor or other official, receives family medical history directly from an individual following a
general health inquiry (e.g., "How are you?’’) or a question as to whether the individual has a manifested condition.
Similarly, a casual question between colleagues, or between a supervisor and supervisee, concerning the health of a
parent or child would not violate GINA (e.g., ""How’s your son feeling today?’”).

A covered entity that asks for family medical history or other genetic information as part of an inquiry or
medical examination related to an applicant’s or employee’s manifested disease, disorder, or pathological condition
will not be considered to have acquired such information inadvertently. Thus, even though the ADA allows an
employer to require a medical examination of all employees to whom it has offered a particular job, for example, to
determine whether they have heart disease that would affect their ability to perform a physically demanding job,
GINA would prohibit inquiries about family medical history of heart disease as part of such an examination. Such a
limitation will not affect an employer’s ability to use a post-offer medical examination for the limited purpose of
determining an applicant’s current ability to perform a job.

Covered entities should ensure that any medical inquiries they make or any medical examinations they require are

modified so as to comply with the requirements of GINA. In particular, we note that at present, the ADA permits
employers to obtain medical information, including genetic information, from post-offer job applicants. As we
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interpret GINA, this will change on the November 21, 2009 effective date of Title I of GINA: Employers no longer
will be permitted to obtain any genetic information, including family medical history, from post-offer applicants.
Employers will likewise be prohibited from obtaining this type of information through any type of medical
examination required of employees for the purpose of determining continuing fitness for duty.

However, Title II of GINA will not apply to information obtained by a health care professional in the course of a
medical examination, diagnosis, or treatment unrelated to a determination of fitness for duty, except to the extent
the information is obtained as part of an employer-provided voluntary wellness program subject to 1635.8(b)(2) of
this proposed rule. For example, a doctor working at a hospital may ask for family medical history from a hospital
employee who requests a medical examination. See 29 CFR 1635.8(b)(2) (allowing collection of genetic
information, under certain specified conditions, when an employer offers health or genetic services as part of a
voluntary wellness program).

The proposed regulation notes that when a covered entity seeks information from an individual who requests a
reasonable accommodation under the ADA or other state or local law, the acquisition of genetic information as part
of the documentation that the individual provides in support of the request is considered inadvertent, as long as the
request for documentation was lawful (e.g., was not overly broad). For information on the type of medical
information an employer may lawfully request in connection with a request for reasonable accommodation see
EEOC’s Enforcement Guidance on Reasonable Accommodation and Undue Hardship Under the Americans with
Disabilities Act, EEOC Notice No. 915.002 (Oct. 17, 2002), available at http://www.eeoc.gov/policy/docs/
accommodation.html. We note that GINA’s prohibition on requesting, requiring, or purchasing genetic information
would control during the interactive process used to determine an appropriate reasonable accommodation. The
Commission knows of no reason why a covered entity would need to request genetic information to determine an
individual’s current physical or mental limitations and whether those limitations can be accommodated.

The Commission further recognizes that other federal, state, or local laws may allow covered entities to obtain
medical information about employees (other than genetic information). The proposed regulation makes it clear that
a covered entity that inadvertently receives genetic information in response to a lawful request for medical
information under such a law would not violate GINA, including, for example, where a covered entity received
genetic information in connection with the FMLA’s employee return to work certification requirements.

The Commission believes that the first exception to the general prohibition of requesting, requiring, or
purchasing genetic information should also apply when an individual requests leave pursuant to a leave policy
independent of a federal, state, or local leave or disability law, unless the covered entity’s request was overbroad.
For example, a request for an employee’s entire medical record or the entire medical record related to a particular
impairment is likely to include family medical history. An employer who receives family medical history or other
genetic information in response to such a broad request would violate GINA. For information on the appropriate
scope of inquiries in response to requests for leave (other than as a reasonable accommodation), see EEOC’s
Enforcement Guidance on Disability-Related Inquiries and Medical Examinations of Employees Under the
Americans with Disabilities Act, 8 Fair Empl. Prac. Man. (BNA) 405:7701, Questions 15-17 (July 27, 2000)
(*"Enforcement Guidance’’), available at http://www.eeoc.gov/policy/docs/guidance-inquiries.html.

In addition to complying with relevant EEOC guidance, covered entities may wish to take proactive measures to
avoid even the inadvertent acquisition of genetic information. For example, as a best practice, an employer that
asks an employee to have a health care professional provide documentation about a disability in support of a
request for accommodation could specifically indicate on a questionnaire provided for this purpose that family
medical history or other genetic information about the employee should not be provided.

Health or Genetic Services: Second, GINA permits covered entities to offer health or genetic services, and notes
that a covered entity that meets specific requirements may offer such services as a part of a wellness program. The
proposed regulation reiterates the statutory provision, but further notes that a wellness program seeking medical
information must be voluntary, which is a requirement set forth in the ADA. The Commission notes that according
to the Enforcement Guidance, a wellness program is voluntary “‘as long as an employer neither requires
participation nor penalizes employees who do not participate. Id., Question 22. The Commission has not further
addressed how the term ““voluntary’’ should be defined for purposes of the ADA’s application to wellness
programs. We invite comments regarding the scope of this term.
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The proposed regulation lists the specific requirements in the statute as prerequisites to the acquisition of genetic
information when providing genetic services: A request in writing and in language reasonably likely to be
understood by the individual from whom the information is sought; a description of the information being
requested; and a description of the safeguards in place to protect against unlawful disclosure. The proposed
regulation states that individually identifiable information may be provided only to the individual from whom it
was obtained and that covered entities are entitled only to receive information in aggregate terms that do not
disclose the identity of specific individuals. Although not stated in the proposed regulation, a covered entity that
receives aggregate’’ information may still violate GINA where the small number of participants, alone or in
conjunction with other factors, makes an individual’s genetic information readily identifiable.

The Commission notes that although this provision permits covered entities to implement wellness programs that
seek family medical history voluntarily, other provisions in GINA Title I place strict limits on the genetic
information that group health plans may request or require from covered individuals. In this regard, the Commission
further notes that DOL, HHS and the Treasury are responsible for addressing the limitations on group health plans
and insurance issuers under Title I. Covered entities that sponsor, establish, or maintain group health plans that
implement wellness programs or other health- related services are cautioned to consider carefully whatever
limitations these Departments place on group health plans with respect to the acquisition of genetic information.

The Commission also notes that Congress made clear at section 206(c) that GINA’s Title II provisions are not to
be construed to interfere with or otherwise apply to uses and disclosures of health information that are governed by
the privacy regulations promulgated pursuant to HIPAA (" “the HIPAA Privacy Rule’’). As discussed below, the
proposed rule implements this general statutory provision at proposed 1635.11(d) by excluding from coverage
genetic information that is health information otherwise protected by the HIPAA Privacy Rule. Consistent with
proposed 1635.11(d), the Commission further notes that nothing in section 1635.8 should be read as applying to or
otherwise restricting the use or disclosure of genetic information that is protected health information subject to the
HIPAA Privacy Rule. Thus, where a health care provider covered by the HIPAA Privacy Rule is providing health
or genetic services, that provider is subject to the requirements of the HIPAA Privacy Rule with regard to uses and
disclosures of protected health information, including HIPAA’s conditions on disclosures to employers, and not this
proposed regulation’s provisions.

Family and Medical Leave Act: Third, GINA recognizes that individuals requesting leave under the Family and
Medical Leave Act (FMLA) or similar state or local law might provide family medical history. For example, an
individual requesting FMLA leave to care for a seriously ill relative may disclose family medical history when
completing the certification required by section 103 of the FMLA. A covered entity that receives family medical
history under these circumstances would not violate GINA. Because this information is still subject to GINA’s
confidentiality requirements, however, the information must be placed in a separate medical file and must be
treated as a confidential medical record, as more fully described below.

Commercially and Publicly Available Information: Fourth, GINA provides an exception for the purchase of
commercially and publicly available materials that may include family medical history. As with the exception
applicable to the inadvertent acquisition of family medical history, the Commission reads this exception as applying
to all genetic information, not just to family medical history. For example, an employer would not violate GINA if
it learned that an employee had the breast cancer gene by reading a newspaper article profiling several women
living with the knowledge that they have the gene.

The statute identifies newspapers, magazines, periodicals, and books as potential sources of genetic information.
The proposed regulation adds to that list information obtained through electronic media, such as the Internet,
television, and movies. The exception does not include family medical history contained in medical databases or
court records. Research databases available to scientists on a restricted basis, such as databases that NIH maintains
for the scientific community, would not be considered "‘commercially and publicly available.”” The Commission
invites public comment on whether there are sources similar in kind to those identified in the statute that may
contain family medical history and should be included either in the group of excepted sources or the group of
prohibited sources, such as personal Web sites, or social networking sites. Further, we would appreciate comment
regarding whether the additional sources that are noted in the proposed regulation should be deemed similar in
nature to those contained in the statute so as to remain a part of the regulation.
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Genetic Monitoring: Fifth, the statute permits a covered entity to engage in the genetic monitoring of the
biological effects of toxic substances in the workplace. The statute and proposed regulation note that monitoring
must meet certain requirements. First, a covered entity must provide written notice of the monitoring and, where the
monitoring is not specifically required by federal or state law, must obtain an individual’s prior knowing, written,
and voluntary authorization. Second, the proposed regulation describes the type of authorization the employer must
provide in order to ensure that it is knowing and voluntary. The authorization must be written in a way that is
reasonably likely to be understood by the person from whom the information is being sought, must describe the
type of genetic information that will be obtained and the general purposes for which it will be used, and must
describe the limitations on disclosure of the genetic information. Third, all monitoring must comply with all
applicable provisions of the law and implementing regulations, including regulations promulgated pursuant to the
Occupational Safety and Health Act of 1970 (29 U.S.C. 651 et seq.), the Federal Mine Safety and Health Act of
1977 (30 U.S.C. 801 et seq.) , and the Atomic Energy Act of 1954 (42 U.S.C. 2011 et seq.).

Whether or not the monitoring is undertaken pursuant to federal or state law, GINA requires that the individual
receive results of the monitoring and that the covered entity receive information only in aggregate terms that do not
disclose the identity of specific individuals. As noted above in the paragraph addressing genetic services, covered
entities that engage in genetic monitoring, particularly when done on a voluntary basis, are cautioned where the
monitoring encompasses only a few individuals: Information obtained in the aggregate may make a particular
individual’s genetic information identifiable.

DNA Testing for Law Enforcement or Human Remains Identification Purposes: Finally, sections 202(b),
covering employers, and 205(b), covering apprenticeship or other training programs, include a sixth exception for
employers that engage in DNA testing for law enforcement purposes as a forensic lab or for purposes of human
remains identification. GINA provides that these entities may request or require ''genetic information of such
employer’s employees, apprentices, or trainees, but only to the extent that such genetic information is used for
analysis of DNA identification markers for quality control to detect sample contamination and maintained in a
manner consistent with such use.”” This is a very limited exception and, if properly conducted, an employer or
training program would not obtain health-related genetic information. The EEOC invites comments on the impact
of this exception on law enforcement.

Section 1635.9 Confidentiality

GINA section 206 addresses confidentiality of genetic information generally, establishes permitted disclosures,
and describes the relationship between GINA and HIPAA. Each of these items is discussed below.

Section 1635.9(a) Treatment of Genetic Information

Under GINA, covered entities are required to treat genetic information the same way they treat medical
information generally. That is, covered entities in possession of genetic information must keep the information
confidential and, if the information is in writing, must keep it apart from other personnel information in separate
medical files.\6\ Congress made express the requirement that covered entities keep genetic information confidential
by using the confidentiality regime required by the ADA generally for medical records. H.R. Rep. 110-28, part I, at
39. GINA does not require that covered entities maintain a separate medical file for genetic information. Genetic
information may be kept in the same file as medical information subject to the ADA.

\6\ Genetic information that a covered entity receives verbally and does not reduce to writing must still be kept
confidential, except to the extent that GINA permits disclosure.

As noted above, a covered entity does not violate GINA when it acquires genetic information available through
publicly available sources. For example, an employer that purchased a newspaper with an obituary about a family
member of an employee indicating that the employee’s relative died of a disease or disorder that has a genetic
component would not violate GINA. Similarly, a labor organization may lawfully acquire a magazine or periodical
with an article about a member that includes family medical history information about the member’s parent,
sibling, or child. In neither instance, nor in any similar instance where a covered entity acquires family medical
history through publicly available sources, must the covered entity place the information into a confidential
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medical file. Moreover, inasmuch as one of GINA’s purposes is the protection from disclosure of otherwise private
genetic information, disclosure of publicly available information does not violate the Act. However, a covered
entity may not use family medical history to make employment decisions, even if the information was acquired
through commercially and publicly available sources.

Section 1635.9(b) Limitations on disclosure

GINA permits disclosure of genetic information in limited circumstances. First, a covered entity may disclose
genetic information to the individual to whom it relates, if the individual requests disclosure in writing. Second, the
section states that genetic information may be provided to an occupational health researcher *'if the research is being
conducted in compliance with the regulations under’’ 45 CFR part 46.

The third exception permits disclosure in compliance with a court order. It provides that the disclosure of genetic
information must be carefully tailored to the terms of the order and the covered entity must inform the individual
about the order and what information it disclosed. This exception does not allow disclosures in other circumstances
during litigation, such as in response to discovery requests that are not governed by an order specifying the genetic
information that must be disclosed.

The fourth exception permits disclosure of relevant genetic information to government officials investigating
compliance with the statute. The fifth exception permits disclosure consistent with the requirements of the FMLA
or similar state or local leave law. For example, an employee’s supervisor who receives a request for FMLA leave
from an employee who wants to care for a child with a serious health condition may forward this request to persons
with a need to know the information because of responsibilities relating to the handling of FMLA requests. Finally,
the sixth exception permits disclosure of family medical history to federal, state, or local public health officials in
connection with a contagious disease that presents an imminent hazard of death or life-threatening illness. The
statute requires the covered entity to notify the employee of any release of a family member’s medical history
information when undertaken for this purpose.

Section 1635.9(c) Relationship to HIPAA Privacy Regulations

GINA section 206(c) provides that the provisions of Title IT of GINA are not intended to apply to uses and
disclosures of health information governed by the HIPAA Privacy Rule. Accordingly, and consistent with the
general rule of construction implementing this statutory provision at 1635.11(d), this proposed rule provides at
1635.9(c) that nothing in 1635.9 should be construed as applying to the use or disclosure of genetic information that
is protected health information subject to the HIPAA Privacy Rule. See discussion of Section 1635.11(d), infra, for
an example of the interaction under GINA between the HIPAA Privacy Rule and this proposed regulation.

Section 1635.10 Enforcement and Remedies

In crafting GINA’s enforcement and remedies section, Congress recognized the advisability of using the existing
mechanisms in place for redress of other forms of employment discrimination. In particular, the Senate noted that
this section intends to take '‘advantage of the expertise and process of the EEOC.”” S. Rep. No. 110-48, at 31 &
n.17. In this regard, GINA and the proposed regulation provide the following:

The enforcement mechanism applicable and remedies available to employees and others covered by Title VII
apply to GINA as well. The statute references sections 705-707, 709-711, and 717 of Title VII, 42 U.S.C. 2000e-4,
et seq. The Commission notes that its implementing regulations found at 29 CFR parts 1601 (procedural
regulations), 1602 (recordkeeping and reporting requirements under Title VII and the ADA), and 1614 (federal
sector employees) apply here as well.

The procedures applicable and remedies available to employees covered by sections 302 and 304 of the
Government Employee Rights Act of 1991, 42 U.S.C. 2000e-16(b) & (c) (GERA) apply under GINA. EEOC
regulations applicable to GERA are found at 29 CFR part 1603.

The procedures applicable and remedies available to employees covered by 3 U.S.C. 401 et seq. are set forth in 3
U.S.C. 451-454. These sections provide for counseling and mediation of employment discrimination allegations
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and the formal process of complaints before the Commission using the same administrative process generally
applicable to employees in the Executive Branch of the Federal government; that is, the process set forth in 29 CFR
part 1614.

Employees covered through the Congressional Accountability Act of 1995 must use the procedures set forth in
that statute. The Commission has no authority with respect to the enforcement of GINA as to employees covered
through this provision.

The proposed regulation includes a separate reference to the remedies provisions applicable to GINA. Similar to
other federal anti- discrimination laws, GINA provides for recovery of pecuniary and non- pecuniary damages,
including compensatory and punitive damages. The statute’s incorporation by reference of section 1977A of the
Revised Statutes of the United States (42 U.S.C. 1981a) also imports the limitations on the recovery of
compensatory damages for future pecuniary losses, emotional pain, suffering, etc., and punitive damages
applicable generally in employment discrimination cases, depending on the size of the employer. Punitive damages
are not available in actions against the federal government, or against state or local government employers.

Finally, the proposed regulation notes that covered entities are required to post notices in conspicuous places
describing GINA’s applicable provisions. The Commission, prior to GINA’s effective date, will publish in the
Federal Register appropriate language for use in such notices.

Section 1635.11 Construction

GINA section 209 and this section of the proposed regulation set forth rules of construction applicable to GINA’s
coverage and prohibitions. They address principally GINA’s relationship to other federal laws covering
discrimination, health insurance, and other areas of potential conflict.

Section 1635.11(a) Relationship to Other Laws Generally

The subsection first addresses the relationship of Title I of GINA to other federal, state, local, and tribal laws
governing genetic discrimination, the privacy of genetic information, and discrimination based on disability. Over
40 states have laws addressing genetic discrimination in employment. Some may be more stringent than GINA;
others less so. GINA makes clear that it does not preempt any other state or local law that provides equal or greater
protections than GINA from discrimination on the basis of genetic information or improper access or disclosure of
genetic information. Additionally, Title IT of GINA does not limit the rights or protections under federal, state,
local or Tribal laws that provide greater privacy protection to genetic information.

Similarly, GINA does not affect an individual’s rights under the ADA, the Rehabilitation Act, or state or local
laws that prohibit discrimination against individuals based on disability. So, for example, an individual could
challenge the disclosure of genetic information under the ADA where the information is also considered medical
information subject to that law. Additionally, even though information that an employee currently has a disease,
such as cancer, is not subject to GINA’s confidentiality provisions, such information would be protected under the
ADA, and an employer would be liable under that law for disclosing the information, unless a specific ADA
exception applied.

GINA does limit, however, an employer’s ability to obtain genetic information as a part of a disability-related
inquiry or medical examination. For example, upon the effective date of GINA, an employer will no longer be able
to obtain family medical history or conduct genetic tests of post-offer job applicants, as it currently may do under
the ADA.

Other provisions in this section clarify that GINA does not (1) Limit or expand rights or obligations under
workers’ compensation laws; (2) limit or expand the rights of federal agencies to conduct or support occupational
or other health research conducted in accordance with the rules found in 45 CFR part 46; or (3) limit the statutory or
regulatory authority of the Occupational Safety and Health Administration or the Mine Safety and Health
Administration or other workplace health and safety laws and regulations. Another provision addresses the
exemption from GINA of the Armed Forces Repository of Specimen Samples for the Identification of Remains.
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The final provision in this subsection makes clear that GINA does not require that a covered entity provide
individuals with any specific benefits or specialized health coverage. A covered entity does not have to offer health
benefits that relate to any specific genetic disease or disorder. GINA merely requires that the covered entity not
discriminate against those covered by the Act on the basis of genetic information.

Section 1635.11(b) Relationship to Other Federal Laws Governing Health Coverage

GINA section 209(a)(2)(B) includes four subsections that address the relationship between Title II and
requirements or prohibitions that are subject to enforcement under other federal statutes addressing health
coverage. Section 209(a)(2)(B)(i) states that nothing in Title II provides for enforcement of or penalties for
violations of requirements or prohibitions subject to enforcement for a violation of GINA Title I. The three
following subsections, sections 209(a)(2)(B)(ii)-(iv), state that nothing in Title II provides for enforcement of or
penalties for any requirement or prohibition subject to enforcement for a violation or violations of various sections
of ERISA, the Public Health Service Act, and the Internal Revenue Code, which generally prohibit a group health
plan or health insurance issuer in the group market from:

Imposing a preexisting condition exclusion based solely on genetic information, in the absence of a
diagnosis of a condition; Discriminating against individuals in eligibility and continued eligibility for
benefits based on genetic information; and Discriminating against individuals in premium or
contribution rates under the plan or coverage based on genetic information, although such a plan or issuer
may adjust premium rates for an employer based on the manifestation of a disease or disorder of an
individual enrolled in the plan.

The intent of this section is to create a clear "“firewall’”” between GINA Titles I and II. Section 209(a)(1)(B)
eliminates “double liability’’ by preventing Title II causes of action from being asserted regarding matters subject
to enforcement under Title I or the other genetics provisions for group coverage in ERISA, the Public Health
Service Act, and the Internal Revenue Code. The firewall seeks to ensure that health plan or issuer requirements or
prohibitions are addressed and remedied through ERISA, the Public Health Service Act, or the Internal Revenue
Code and not through Title II and other employment discrimination procedures. The proposed regulation reiterates
the language of the section, noting the specific sections from ERISA, the Public Health Service Act, and the
Internal Revenue Code that the section covers.

The Commission notes that the firewall does not immunize covered entities from liability for decisions and
actions taken that violate Title II, including employment decisions based on health benefits, because such benefits
are within the definition of compensation, terms, conditions, or privileges of employment. For example, an
employer that fires an employee because of anticipated high health claims based on genetic information remains
subject to liability under Title II. On the other hand, acts or omissions relating to health plan eligibility, benefits, or
premiums, or a health plan’s request for or collection of genetic information remain subject to enforcement under
Title I exclusively.

Section 1635.11(c) Relationship to Authorities Under GINA Title I

The final subsection in GINA section 209 provides that nothing in GINA Title II prohibits a group health plan or
group health insurance issuer from engaging in any activity that is authorized under GINA Title I or the provisions
identified in GINA section 209(a)(2)(B)(i)- (iv), including any implementing regulations thereunder. The section
and the proposed implementing regulation reiterate the limitations imposed on Title II in the area of group health
coverage.

Section 1635.11(d) Relationship to HIPAA Privacy Regulations

Proposed section 1635.11(d) implements section 206(c) of GINA Title II by providing, as a general rule of
construction, that this proposed regulation does not apply to health information subject to the HIPAA Privacy Rule.
Thus, entities subject to the HIPAA Privacy Rule must continue to apply the requirements of the HIPAA Privacy
Rule, and not the requirements of GINA Title II and these implementing regulations, to genetic information that is
protected health information. For example, if a hospital subject to the HIPAA Privacy Rule treats a patient who is
also an employee of the hospital, any genetic information that is obtained or created by the hospital in its role as a
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health care provider is protected health information and is subject to the requirements of the HIPAA Privacy Rule
and not those of GINA. In contrast, however, any genetic information obtained by the hospital in its role as
employer, for example, as part of a request for leave by the employee, would be subject to GINA Title II and this
rule.

Section 1635.12 Medical Information That Is Not Genetic Information

The proposed regulation states that a covered entity does not violate GINA by acquiring, using, or disclosing
medical information about a manifested disease or disorder that is not genetic information, even if the disease or
disorder may have a genetic basis or component. It further notes, however, that the Americans with Disabilities Act,
and the applicable regulations issued in support of the Act, would limit the disclosure of genetic information that
also is medical information and covered by the ADA.
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